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DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 

Office  of  the  Secretary 

Model  State  Adoption  Act  and  Model 
State  Adoption  Procedures; 
Recommendations  of  the  Model 
Adoption  Legislation  and  Procedures 
Advisory  Panel 

agency:  Department  of  Health, 
Education,  and  Welfare. 

action:  Notice  of  report  for  public 
comment. 

summary:  On  April  24, 1978  the  Child 
Abuse  Prevention  and  Treatment  and 
Adoption  Reform  Act  (Pub.  L  95-266) 
was  signed  into  law.  Section  203  of  Title 
n — ^Adoption  Opportimities  mandates 
the  creation  of  an  independent  expert 
panel  to  recommend  to  the  Secretary 
model  legislation  and  procediu'es 
relating  to  adoption. 

The  panel  met  eight  times  for  a  total 
of  25  days  between  October  14, 1978  and 
September  28, 1979  and  has  now 
completed  drafting  a  Model  State 
Adoption  Act  and  Model  State  Adoption 
procedures  which  are  designed  to 
facilitate  adoptions  by  families  of  all 
economic  levels.  The  legislation  and 
procedures  published  in  the  Federal 
Register  are  the  panel’s 
recommendations  and  do  not 
necessarily  represent  the  Department’s 
position.  By  publishing  them,  and 
providing  reprints  upon  request,  the 
Secretary  intends  that  they  may  be 
made  readily  available  to  all  interested 
parties  and  invites  public  comment  on 
these  recommendations.  Additional 
copies  of  the  Act  and  the  Procedures 
may  be  obtained  from  the  Regional 
Adoption  Resource  Center  or  the 
Regional  Office  in  each  of  the  Federal 
Regions,  or  from  the  Children’s  Bureau. 
See  Appendix  A  for  a  list  of  these 
addresses. 

The  Department  will  prepare  and 
issue  the  final  Model  State  Adoption 
Act  and  Procedures  after  it  has  received 
and  analyzed  the  public  comments  on 
the  Panel’s  recommendations  and 
consulted  further  with  the  Panel. 

DATES:  The  comment  period  will  close 
May  16, 1980.  In  addition  to  soliciting 
written  comment  by  publishing  the 
recommendations  in  the  Federal 
Register,  the  Department  will  hold  a 
public  meeting  in  each  of  the  Federal 
regions  to  solicit  additional  comment 
during  this  period.  Details  of  these 
meetings  will  be  annmmced  in  the 
Federal  Register  at  a  later  date. 
addresses:  Please  send  comments  or 
requests  for  additional  information  to: 


Diane  D.  Broadhurst,  Executive 
Secretary,  Model  Adoption  Legislation 
and  Procedures  Advisory  Panel, 
Children’s  Bureau,  P.O.  Box  1182, 
Washington,  D.C.  20013,  telephone  (202) 
426-2822.  Comments  received  will  be 
available  for  inspection  weekdays 
(Federal  holidays  excepted)  between  the 
hours  of  9:00  a.m.  and  4:30  p.m.  in  Room 
2044, 400  6th  Street,  S.W.,  Washington, 
D(C.  20013. 

Dated:  February  5, 1980. 

Approved. 

Patrida  Roberts  Harris, 

Secretary. 

Model  State  Adoption  Act 

Title  1.  General  Provisions 

Sets  forth  the  policy  and  purposes  of 
the  act;  defines  the  terms  used;  states 
who  may  be  adopted;  notes  the  effect  of 
termination  of  parental  rights  and  of 
adoptions;  establishes  court  jurisdiction; 
provides  for  the  principles  of  full  faith 
and  credit  and  comity;  establishes  a 
policy  of  fee-free  services  to  children 
who  are  the  responsibility  of  an  agency 
and  who  are  special  needs  children,  and 
their  families;  and  establishes  the 
technical  basis  for  appeal,  severability, 
effective  date,  and  repeal  of  superseded 
codes. 

Title  II.  Placement  for  Adoption 

States  that  adoption  is  one  in  a  range 
of  options  for  short  and  long-term 
placement  of  a  child;  provides  that  only 
an  agency  licensed  by  the  state  to  place 
children  or  the  child’s  parent  may  place 
a  child  for  adoption;  establishes  grounds 
for  the  placement  in  the  United  States  of 
foreign-bom  children. 

Outlines  the  process  which  must  be 
followed  by  agencies  placing  children 
for  adoption,  including  provisions  for 
family  assessment,  a  prohibition  against 
restrictive  criteria  for  potential  adoptive 
parents,  and  the  gathering  of 
appropriate  medical,  social  and  health 
histories  of  child  and  parents. 

Outlines  the  process  which  must  be 
followed  by  parents  wishing  to  place 
children  for  adoption,  including  notice  to 
the  court,  family  assessment  of  the 
prospective  adoptive  parents,  gathering 
of  appropriate  health  and  social 
information,  the  appointment  of  a 
guardian  ad  litem  for  the  child  in 
question,  and  a  court  hearing  to  consider 
foe  placement. 

Provides  for  postplacement  services  to 
the  adoptive  family  and  the  child  until 
the  adoption  is  completed;  establishes  a 
procedure  to  be  followed  in  the  case  of  a 
disrupted  placement. 


Title  III.  Termination  of  Parental  Rights 

Establishes  three  means  by  which 
parental  rights  may  be  terminated; 
voluntary  relinquishment  by  a  parent  to 
an  agency,  voluntary  relinquisWent  by 
a  parent  to  a  court,  and  involimtary 
termination  by  a  coiul  for  good  cause, 
such  as  abuse,  neglect  or  abandonment 
of  the  child.  Provides  procedures  for 
revocation  of  relinquishments  and  for 
restoration  of  legal  parent-child 
relationship  at  majority  if  the  child  has 
not  been  adopted. 

Establishes  judicial  procedures  for 

getitions,  preliminary  and  adjudicatory 
earings,  court  decisions,  and  case 
disposition.  Includes  provisions  for 
notice  and  waiver  of  appearance, 
assessment  of  the  child  and 
appointment  of  counsel.  Establishes 
means  for  the  assertion  and  termination 
of  rights  of  putative  fathers. 

Title  TV.  Adoption  Proceedings 

Sets  forth  the  contents  and  the  filing 
requirements  for  the  adoption  petition; 
provides  for  a  report  on  foe  child’s 
placement  for  adoption;  establishes  who 
may  consent  to  the  child’s  adoption  and 
guidelines  for  a  hearing  on  the  request 
for  adoption. 

Establishes  the  conditions  under 
which  an  adoption  will  or  will  not  be 
granted;  provides  for  notice  to  all  parties 
in  the  event  the  decree  is  attacked  and 
orders  that  in  the  event  the  petition  for 
adoption  is  denied,  an  alternate  plan  for 
the  child  be  developed. 

Title  V.  Records 

Requires  that  aU  courts  and  agencies 
compiling  records  pursuant  to  specific 
section  of  the  Act  retain  them  for  at 
least  99  years  after  the  child  reaches 
majority;  makes  the  state  adoption 
administration  the  official  repository  for 
records;  provides  for  the  issuance  of  an 
amended  birth  certificate  for  the 
adoptee  when  a  final  decree  of  adoption 
is  issued  and  for  the  sealing  of  the 
original  certificate. 

Allows  access  to  records  of 
proceedings  only  by  those  who  were 
parties  to  the  proceedings:  birth  parents 
and  adult  adoptees  have  access  to  the 
original  birth  certificate,  birth  parents 
and  adult  adoptees  have  access  to  court 
and  agency  records  of  the  termination 
proceeding,  adult  adoptes  and  adoptive 
parents  have  access  to  court  and  agency 
records  of  the  adoption  proceeding. 

Provides  for  supplementing  records 
with  updated  information  and  for 
transmitting  this  information  to  those  it 
concerns.  Provides  penalties  for  illegal 
disclosure  or  destruction  of  records; 
applies  provisions  retroactively. 
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Title  VI.  Agency  Adoption  Services 

Establishes  a  state  adoption 
administration  and  delineates  its  duties 
which  include  administering  or 
supervising  all  adoption  services, 
providing  specialized  programs  and 
recruitment  efforts,  publishing  and 
disseminating  information  to  the  public 
regarding  adoption,  providing  public 
education  and  professional  training  and 
maintaining  a  statewide  adoption 
exchange  or  listing  service. 

Provides  that  all  agencies,  including 
the  public  agency,  placing  children  for 
adoption  be  licensed:  delineates 
licensing  requirements  and  terms; 
establishes  procedures  and  regulations 
to  be  followed  when  placing  a  child; 
provides  for  liceifling  of  qualified  non¬ 
agency  staff  to  provide  family 
assessments  for  intercountry  adoptions. 
Sets  forth  the  mechanisms  for  appeal  of 
agency  decisions  and  establishes  a  State 
advisory  committee  on  adoption  to 
advise  the  state  licensing  agency  on 
adoption  matters. 

Title  VII  Subsidized  Adoption 

Assures,  through  public  financial 
subsidy,  the  adoption  of  every  child  who 
might  not  be  adopted  without  a  financial 
subsidy.  Sets  forth  the  circumstances 
under  which  a  child  is  eligible  for 
subsidy  and  provides  for  a  written 
subsidy  agreement  between  the  family 
adopting  and  the  state.  States  that  the 
subsidy  shall  continue  so  long  as  the 
child  is  the  legal  dependent  of  the 
adoptive  parents  and  the  child’s 
condition  continues,  unless  the  adoptive 
parents  request  otherwise. 

Appendix  A 

Region  I  (CT.  ME,  MA,  NH,  RI,  VT) 

Adoption  Resource  Center  Jane  Quinton, 
Project  Director,  Massachusetts  Adoption 
Resource  Exchange,  Ina,  600  Washington 
Street  Boston,  MA  02111 
Regional  Office:  Tina  Janey-Burrell,  JFK 
Building,  Boston,  MA  02203. 

Region  II  (NY.  NJ,  PR,  VI) 

Adoption  Resource  Center  Mary  Goldson, 
Project  Director,  Columbia  University, 
School  of  Social  Wotii,  Box  20,  Low 
Memorial  Library,  New  York,  N.Y.  10025 
Regional  Office:  Harry  W.  Dworkin,  Federal 
Building,  26  Federal  Plaza,  New  York,  N.Y, 
10007 

Region  III  (DE  MD,  PA.  VA,  WV.  DC) 
Adoption  Resource  Center  Carolyn  Johnson, 
Delaware  Valley  Adoption  CouncB,  1501 
Cherry  Street  Philadelphia,  PA  19102 
Region^  Office:  Donald  A.  Barrow,  Box 
13716, 3535  Maricet  Street  Ihiladelphia,  PA 

RegionIV(AI.PL.GA.KY.»^NCSC) 
Adoption  Resource  Center  Ann  Sullivan, 
Project  Director,  University  of  North 


Carolina,  School  of  Social  Work,  300  Battle 
Halt  Chapel  Hill  N.C.  27514 
Regional  Office:  Carol  L  Osborne,  101 
Marietta  Tower,  Atlanta,  GA  30323 

Region  V(IL,  IN.  MI  MN.  OH.  WI) 

Adoption  Resource  Center  George  Mink, 
University  of  Michigan,  School  of  Social 
Work,  Frieze  Building,  Aim  Arbor, 
Michigan  48109 

Regional  Office:  Ruth  L  Bom,  300  S.  Wacker, 
Chicago,  Illinois  60606 

Region  VI  (AR.  LA.  NM.  OK.  TX) 

Adoption  Resource  Center  Rosalie 
Anderson,  University  of  Texas  at  Austin, 
School  of  Social  Work,  Austin,  Texas  78712 
Regional  Office:  Louise  Fairchild  1200  Main 
Tower  Building,  Dallas,  Texas  75202 

Region  VII  (lA.  KS,  MO.  NE) 

Adoption  Resource  Center  Michael  Kelly, 
University  of  Missouri,  School  of  Social 
Work,  Extension  Program,  825  Clark  Hall 
Colmnbia,  Missouri  65211 
Regional  Office:  Bernice  E.  Kennedy,  601 E. 
12th  Street  Kansas  City,  Missouri  64106 

Region  VIU  (CO.  MT.  NO.  SD.  UT.  WY) 
Adoption  Resource  Center  Mafy  Lines. 
Western  Federation  for  Human  Services. 
333  Quebec  Street  Suite  2000,  Denver, 
Colorado  80207 

Regional  Office:  Jane  Mathieu,  Federal  Office 
Building,  1961  Stout  Street  Denver, 
Colorado  80294 

Region  DC  (AZ,  CA.  HI.  NV.  TT,  AS.  GU) 
Adoption  Resource  Center  Louise  Fleenor, 
County  of  Los  Angeles,  Department  of 
Adoptions,  2550  West  Olympic  Blvd.,  Los 
Angeles,  CA  90006 

Regional  Office:  Robert  Guzman,  50  United 
Nations  Plaza,  San  Francisco,  CA  94102 

Region  X(AK  ID.  OR.  WA) 

Adoption  Resource  Center  Karen  Wemiche, 
Western  Federation  for  Human  Services, 
157  Yesler  Way.  Room  208,  Seattle,  WA 
98104 

Regional  Office:  John  Downey.  1321  Second 
Avenue,  Mail  Stop  811,  Seattle,  WA  98101 
Children’s  Bureau:  Diane  D.  Broadhurst 
Executive  Secretary,  Model  Adoption 
Legislation  and  Procedures  Advisory  Panel 
P.O.  Box  1182,  Washington,  D.C  20013 

Model  State  Adoption  Procedures 

Recommended  by  Model  Adoption 
Legislation  and  Procedures  Advisory 
Panel 

Submitted  to  Patricia  R.  Harris, 

Secretary  of  Health.  Education,  and 
Welfare,  October  24, 1979 

U.S.  Department  of  Health,  Education,  rmd 
Welfare,  Office  of  Human  Development 
Services,  Administration  for  Chil^n, 
Youth,  and  Families.  Children’s  Bureau 

’This  document  was  prepared  under 
Contract  No.  105-78-1100  fi'om  the 
Children’s  Bureau,  ACYF/HEW,  by  the 
Model  Adoption  Legislation  and 
Procedures  Advisory  Panel  with  staff 
support  from  the  American  Public 


Welfare  Association.  ’The  contents  do 
not  necessarily  reflect  the  views  of  the 
Children’s  Bureau. 
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Appendix  Definitions  of  Terms  fi'om  the 
Model  State  Adoption  Act 

Introduction 

The  Model  State  Adoption  Act 

The  Model  State  Adoption  Act  was 
developed  pursuant  to  'Title  II — 
Adoption  Opportunities — of  Pub.  L  96- 
266,  the  Child  Abuse  Prevention  and 
Treatment  and  Adoption  Reform  Act  of 
1978,  which  is  the  first  federal  legislation 
dealing  with  adoption  and  mandating 
the  preparation  of  a  model  law.  Hiis 
model  law  for  the  first  time  assembles 
the  different  statutes  relating  to 


adoption  into  the  unified  code.  Designed 
to  express  commitment  by  states  to 
providing  services  for  all  children  in 
need  of  adoption,  the  Model  Act  may  be 
enacted  in  whole  or  part  to  meet  a 
state’s  important  responsibility  to  its 
children. 

The  Model  State  Adoption  Act  is 
published  by  the  Children’s  Bureau, 
Administration  for  Children,  Youth,  and 
Families,  Department  of  Health, 
Education,  and  Welfare. 

Purposes  of  Procedures 

Laws  establish  order,  control,  and 
protection  according  to  societal  needs. 

In  a  democracy,  laws  are  created  by  the 
members  of  society  themselves.  After 
enactment  of  a  law,  a  state  must 
develop  and  promulgate  regulations  to 
make  the  law  operational. 

The  Mddel  State  Adoption  Procedures 
are  intended  to  facilitate  the 
administration  of  the  Model  State 
Adoption  Act,  and  to  assist 
administrators  of  adoption  programs  to 
build  programs  upon  effective  standards 
of  practice  and  to  formulate  guidelines 
for  staff  delivering  services.  It  is 
expected  that  the  Procedures  will  be 
used  in  conjunction  with  the  Model  Act 
for  the  formulation  of  state  policies  and 
regulations  to  promulgate  the  provisions 
of  the  Act  Although  the  Procedures 
apply  to  the  Act  in  its  entirety,  portions 
of  the  Procedures  can  be  used  as  they 
apply  to  a  state’s  existing  legal  and 
social  service  systems. 

Organization  of  the  Procedures 

The  Procedures  are  organized 
according  to  the  titles  and  sections  of 
the  Model  Act  and  are  numbered 
accordingly,  an  organizational  structure 
which  provides  for  easy  reference  to  the 
applicable  sections  of  tiie  Act  All  cross- 
references  are  to  titles  and  sections  of 
the  Act.  To  ensure  that  requirements  of 
the  Model  Act  are  met  agencies  must 
develop  their  own  written  policies  and 
procedures,  disseminate  them  to  all  staff 
delivering  services,  and  make  them 
available  to  the  public.  Periodic 
evaluations  of  such  materials,  including 
the  participation  of  staff  and  other 
concerned  persons,  are  necessary  to 
assess  and  update  processes.  The  Model 
Adoption  Procedures  should  serve  as 
the  standard  for  the  development  of 
specific  materials  by  the  agency  itself. 

Implementation  of  Procedures 

A  sound  adoption  law,  implemented 
with  appropriate  regulations  and 
procedures,  requires  trained 
professional  staff  for  its  successful 
implementation. 

An  agency  operating  an  adoption 
program  must  select  for  all  staff 


positions  individuals  who  are  sensitive 
to  the  needs  of  others.  Basic  knowledge 
about  adoption  and  agency  services 
must  be  included  in  the  orientation  of 
support  staff.  Staff  development  and 
training  programs  must  be  designed  to 
increase  the  basic  values,  knowledge, 
and  skills  of  workers  delivering  services 
in  the  following  general  areas: 

•  Philosophy  and  underlying  values  of 
adoption  services. 

•  Child  development  and  behavior. 

•  Casework  and  group  work  with 
children  and  adults  in  the  adoption 
process. 

•  Cultural,  ethnic,  religious,  and  racial 
factors,  including  knowledge  of  the 
impact  of  adoption  on  the  child,  his 
future,  and  his  identity.  ^ 

•  Community  resources  and  how  to 
use  them  on  behalf  of  the  population 
served. 

’Training  must  also  deal  with  more 
specific  skills  and  techniques  relating  to 
adoption,  such  as: 

•  Family  assessment  skills. 

•  Preplacement  services  for  birth 
parents. 

•  Bringing  a  child’s  sense  of  his  past 
into  focus  by  using  life  story  books  and 
other  techniques  to  build  his  sense  of 
identity. 

•  Placing  children  with  physical  and 
mental  handicaps,  and  developing  an 
understanding  of  the  meaning  of  a 
handicapping  condition  to  a  child. 

•  Postplacement  and  postadoption 
service  to  birth  and  adoptive  families. 

•  The  court  process  and  how  to  work 
with  the  court. 

Training  programs  that  center  on 
practical  concepts  and  methods  are  the 
most  helpful  to  social  service  delivery 
staff.  Staff  members  should  have  a 
mechanism  for  expressing  their  training 
n6eds  and  for  evaluating  the  programs. 

Administrators  of  adoptive  programs 
must  be  aware  that  implementation  of 
new  concepts  and  techniques  may 
involve  changes  in  accustomed  routines. 
Staff  involvement  at  all  phases  of  the 
process  can  ease  any  difficulties 
involved  in  such  changes. 

Preamble 

The  legislation  affirms  the  importance 
of  family  life  for  all  children.  ’The  state 
declares  adoption  a  positive  social  and 
legal  process  to  make  family  life 
possible  for  children  whose  parents 
cannot  or  choose  not  to  rear  them.  The 
law’s  express  commitment  to  serve  all 
children  reflects  the  growth  of 
successful  adoption  of  children  who  are 
olden  who  are  of  minority  race  or  ethnic 
background;  who  exhibit  physical, 
emotionaL  or  mental  han^caps;  or  who 
need  to  be  placed  with  siblings. 
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The  Preamble  states  that  the  rights, 
privileges,  and  benefits  to  which  all 
persons  are  entitled  are  intact  for  the 
adoptee.  The  Act  acknowledges  the 
need  for  adoption  to  respect  the 
adoptee’s  racial,  ethnic,  religious,  or 
cultural  heritage,  but  indicates  that 
these  considerations  should  pot  be  a 
barrier  to  adoption.  This  philosophy 
must  be  reflected  in  agency  policies,  in 
recruitment  of  families,  and  in 
placement  practices. 

When  the  rights  of  parties  involved  in 
the  adoption  process  are  in  conflict  and 
no  compromise  is  possible,  the  principle 
of  adoption  as  a  service  to  adoptees 
governs,  and  the  adoptee’s  rights  must 
prevail.  Implicit  in  this  principle  is  the 
philosophy  that  an  adoption  program 
should  be  designed  to  serve  children 
rather  than  to  serve  families  seeking 
children. 

TITLE  I.  GENERAL  PROVISIONS 
Section  101.  Policy  and  Purposes 

When  birth  parents  cannot  or  choose 
not  to  be  a  fan^y  resource  for  children, 
adoption  is  a  viable  plan  for  providing 
these  children  with  a  stable,  nurturing, 
permanent  family.  Thus,  public  policy 
requires  that  parental  rights  be 
terminated  and  that  adoption  be 
governed  by  substantive  laws  and 
procedures  administered  by  qualified 
staff,  and  that  funds  be  adequate  to 
carry  out  the  program’s  goals.  The  Act 
affiims  the  ascendancy  of  adoptees’ 
rights  when  conflict  arises. 

Purposes  of  the  Law 

The  purposes  of  the  law  are  listed 
along  with  a  reference  to  the  titles  of  the 
law  in  which  they  are  dealt  with  in 
depth. 

•  Adequacy  of  adoption  services  for 
aU  children  in  need:  Title  VL 

•  Services  to  protect  the  best  interests 
of  all  children  in  need  of  adoption 
services:  Titles  II,  m,  IV,  V,  VL  and  VIL 

•  Prompt  legal  services  for 
terminati^  parental  rights  when 
appropriate:  Title  III. 

•  Removal  of  obstacles  to  adoption: 
Titles  n,  m,  VI,  and  VII. 

•  Identification  of  children  in  need  of 
adoption  and  monitoring  of  the 
provision  of  services:  Title  VI. 

•  Assurance  of  quality  adoption 
services  by  establishing  licensing 
standards  for  public  and  volimtary 
agencies:  Title  VI. 

•  Encouragement  and  utilization  of 
families  willing  to  assume  parenthood: 
Title  n,  VL  and  Vn. 

•  Financial  assistance  on  behalf  of 
children  awaiting  adoption  because  of 
age,  race,  handicap,  or  need  to  be  placed 
with  siblings:  Title  VII. 


•  Assurance  that  the  biological 
heritage  of  an  adoptee  is  recorded, 
preserved,  and  accessible:  Title  n.  Iff, 

IV.  V,  and  VI. 

•  Assurance  that  payments  for 
adoption  services  are  reasonable  and  do 
not  exceed  costs:  Title  L II.  and  IV. 

The  Act  provides  for  the  protection  of 
the  rights  of  all  parties  to  an  adoption, 
but  the  child’s  rights  and  interests  are 
paramount  if  a  conflict  among  the  rights 
of  the  birth  parents,  adoptive  parents, 
and  the  child  develops.  Agencies  should 
alert  their  legal  representative  to  this 
principle  so  it  can,  if  necessary,  be 
brought  to  the  court’s  attention. 

Section  102.  Definitions 

A  copy  of  the  definitions  used  in  the 
Model  Act  is  appended  to  the 
Procedures  for  easy  reference.  Agency 
staff  should  be  familiar  with  the 
definitions  of  terms  as  they  are  used  in 
the  Act  since  some  terms  are  defined 
narrowly,  in  ways  which  may  often  vary 
from  common  usage. 

Section  103.  Who  May  Be  Adopted 

Agency  staff  should  be  familiar  with 
this  section  in  considering  and  planning 
adoption  for  a  child. 

Section  104.  Charter  and  Effect  of 
Termination  of  Parental  Rights  and  of 
Adoption 

Adoption  is  a  social  process  and  a 
legal  act  that  creates  new  relationships 
and  affects  prior  relationship^.  This 
section  outlines  the  resultant  rights  and 
responsibilities  of  the  parties  involved 
in  Ae  process. 

Rights  and  Responsibilities  Affected  by 
Termination  of  Parental  Rights 

When  parental  rights  are  terminated 
voluntarily  or  by  court  order,  genetic 
ties  cannot  be  severed.  However,  both 
the  child’s  and  the  parents’  legal  rights 
and  responsibilities  to  each  o&er  end. 
Following  are  exceptions  noted  for  the 
child’s  protection  or  benefit  which 
should  be  brought  to  the  attention  of  the 
adoptive  family: 

•  Benefits  from  any  third  party,  state, 
or  the  United  States,  such  as  Social 
Security,  tribal  benefits,  or  specific 
insurances  are  not  affected  by  a 
termination  of  parental  rights.  The 
agency  must  assume  the  responsibility 
on  behalf  of  the  child  for  assisting 
adoptive  parents  in  ascertaining  the 
continuance  of  benefits  such  as  Social 
Security  disability  and  death  benefits 
after  a  final  order  of  adoption. 

•  Inheritance  fit)m  and  through  the 
birth  parents  is  not  affected  by 
termination  of  parental  rights  until 
issuance  of  a  final  order  of  adoption. 
Thereafter,  the  child  may  inherit  only  if 


the  birth  parent  makes  a  bequest  in  his 
will. 

•  Any  debts  inciured  on  behalf  of  the 
child  prior  to  termination  of  parental 
rights  are  not  affected  by  the 
termination  of  parental  rights. 

There  is  no  legal  distinction  between 
an  adoptee  and  an  individual  not 
adopted. 

Agreements  Between  Birth  and 
Adoptive  Parents 

The  law  permits  the  birth  parents,  the 
adoptive  parents,  and  the  child  if  old 
enough,  to  enter  into  a  written 
agreement  providing  for  the  child’s 
continuing  contact  with  the  birth 
parents.  Tlie  decision  to  enter  into  an 
agreement  of  this  type  must  be  made  by 
the  participants  and  the  agreement  must 
be  presented  to  the  court  for  approval. 
This  type  of  agreement  is  not  new, 
althou^  it  generally  has  not  been 
formalized  in  writing  and  has  been  most 
fi^quent  in  stepparent  and  relative 
adoptions. 

If  the  child  is  too  young  to  participate 
in  the  formulation  of  such  an  agreement 
the  agency  should  be  prepared  to 
discuss  the  implications  of  such  plans 
with  the  adults  involved.  These 
implications  may  include  the  possible 
confusion  of  a  young  child  over  the  roles 
of  two  sets  of  parents  or  of  two  mothers, 
or  the  potential  for  avoiding  the 
fiiistration  of  a  child  who.  when  he 
reaches  adolescence,  decides  that  he 
wants  to  meet  his  birth  parents  before 
he  attains  majority. 

The  agency  has  a  responsibility  to 
explore  with  older  children  their  ideas 
and  feelings  about  such  an  agreement 
For  some  children,  having  a  relationship 
with  their  birth  parents  provides  a  sense 
of  continuity,  acceptance,  and  a  realistic 
understanding  of  adoption. 

If  interest  in  continuing  contact  is 
indicated  by  any  of  the  parties  to  the 
adoption,  the  agency  should  initiate 
discussion  with  the  adults  involved 
regarding  future  planned  contact  as 
well  as  assist  in  the  preparation  of  a 
written  agreement  for  presentation  to 
the  court.  All  of  the  adults  must  be 
sensitive  to  one  another’s  needs  and 
have  a  willingness  to  cooperate  and 
communicate  with  one  another. 

The  agency  should  be  responsible  for 
assuring  that  the  child  has  the 
opportunity  to  express  his  view  about 
the  proposed  agreement  to  the  court, 
either  directly  or  through  a  guardian  d 
litem. 

Section  105.  Jurisdiction  of  Courts 

The  state  will  name  the  court,  such  as 
a  family  court  which  will  have 
exclusive  original  jurisidetion  over  all 
proceedings  under  the  model  Adoption 
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Act  This  court’s  jurisdiction  will 
continue  until  the  child  is  adopted, 
reaches  majority,  or  is  emancipated.  If 
the  child  is  an  American  Indian  from  a 
federally-recognized  tribe,  the  agency 
must  inform  the  court  for  the  Indian 
Child  Welfare  Act  (Pub.  L  95-608)  will 
affect  the  procedures  to  be  used  (Section 
106). 

Extension  of  Jurisdiction 

The  court  may  continue  to  have 
jurisdiction,  beyond  the  age  of  majority, 
over  a  child  whose  parents’  rights  are 
terminated  but  who  has  not  been 
adopted.  ’This  provision  is  designed  to 
meet  the  needs  of  youngsters  with 
physical,  mental,  or  emotional 
handicapping  conditions,  and  of  those 
who  are  continuing  their  education.  ’The 
agency  must  report  on  the  child’s 
progress  and  future  plans  to  the  court  at 
least  annually  while  the  child  remains 
under  the  jurisdiction  of  the  court. 

If  the  responsible  agency  cannot 
continue  service  to  the  child  who  needs 
continued  services  or  a  guardian  past 
the  age  of  majority,  the  agency  has  an 
obligation  to  locate  other  resources  for 
the  child.  The  possibility  of  transferring  ^ 
the  case  to  another  agency,  such  as  the 
state  division  of  mental  retardation, 
should  be  actively  pursued. 

Section  106.  Governing  Law 

The  Model  Act  is  the  governing  law 
for  the  adoption  of  minors.  The  Act  also 
specifically  provides  that  full  faith  and 
credit  be  given  to  the  records  and 
judicial  proceedings  of  an  American 
Indian  reservation,  as  well  as  to  those  of 
other  states  and  jurisdictions  of  the 
United  States. 

Members  of  federally-recognized 
tribes  are  subject  to  the  Indian  Child 
Welfare  Act  (Ihib.  L  95-608),  which 
provides  procedmes  for  American 
Indian  children  in  need  of  adoption.  If 
an  agency  is  planning  for  an  American 
Indian  child  subject  to  the  Indian  Child 
Welfare  Act,  the  agency  should 
determine  how  the  tribe  defines 
membership,  since  the  definition  of 
membership  varies  firom  tribe  to  tribe. 

The  agency  should  also  seek  any 
records  of  judicial  proceedings  involving 
these  children  and  inform  the  court  so 
that  appropriate  procedures  can  be 
followed. 

Readoption  of  Foreign-Born  Children 

’This  section  permits  the  readoption  of 
a  child  by  American  citizens  who  have 
previously  adopted  the  child  in  the 
child’s  country  of  origin.  ’The  agency 
should  encourage  the  family  to  readopt 
in  the  United  States.  Readoption  assures 
that  the  decree  is  valid — ^through  full 
faith  and  credit — in  every  jurisdiction  of 


the  United  States,  thus  providing 
maximum  legal  protection  for  the  child 
and  the  family  and  securing  the  child’s 
right  to  inheritance.  If  the  child  is  not 
readopted  and  the  decree  is  questioned, 
the  adoptive  family  will  have  to  ask  the 
court  to  recognize  the  decree  through 
extension  of  comity.  One  court’s 
recognition  of  the  decree  through  comity 
is  not  binding  upon  any  other  court. 
Therefore,  the  family  would  have  to  go 
into  comi  any  time  a  question  was 
raised  about  the  validity  of  the  foreign 
adoption  decree. 

Agencies  should  alert  families  to  the 
principle  of  comity,  whereby  the  court 
can  extend  recognition  to  the  actions  of 
a  court  in  another  country.  In  this 
manner,  the  court  may  grant  an 
adoption  decree  on  the  basis  of 
documents  from  another  country. 

Section  107.  Fees  for  Adoption  Services 

This  section  provides  the  basis  on 
which  fees  for  adoption  services  may  be 
charged. 

An  agency  may  not  charge  fees  for  the 
following  services: 

•  Services  provided  to  a  child  who 
meets  one  or  more  of  the  criteria  for 
potential  eligibility  for  a  subsidy 
(Section  703). 

•  Services  provided  to  the  birth 
parents  or  adoptive  parents  of  such  a 
child. 

•  Postadoption  services  for  such  a 
child  or  his  adoptive  family. 

An  agency  may  not  charge  fees  for 
short-term  coimseling  services  for 
adoptive  families,  adult  adoptees,  or 
birth  parents  after  the  termination  of 
parental  rights. 

Public  and  voluntary  agencies  may 
charge  fees  to  or  on  behalf  of  all 
children  who  are  not  defined  in  Section 
703  of  the  Model  Act,  or  in  situations  for 
which  fees  are  not  expressly  prohibited. 
Fees  generally  may  be  charged  for  infant 
adoptions  and  for  family  assessments 
and  postplacement  services  to  families 
adopting  a  child  placed  by  a  parent  or  a 
foreign-bom  child  (Section  204),  but  in 
no  case  may  fees  exceed  the  cost  of  the 
service. 

Voluntary  agencies  must  be 
reimbursed  for  the  actual  cost  of  all 
services  for  which  no  fee  may  be 
charged  by  the  state  adoption 
administration  according  to  the  terms  of 
a  purchase-of-service  contract  In 
determining  purchase  of  service  rates  or 
fees,  only  the  costs  of  preparing  the 
child  for  placement  and  the  services  to 
the  adoptive  family  should  be  included. 
Agencies  receiving  United  Way  funds, 
grants,  contracts,  or  purchase-of-service 
contracts  should  be  familiar  with  the  use 
of  functional  or  program  budgeting  and 


be  able  to  incorporate  these  systems 
into  their  method  of  determining  fees. 

A  schedule  of  fees  for  various  services 
must  be  developed  and  be  made 
available  to  persons  who  may  be 
charged  a  fee. 

The  Act  provides  that  no  person, 
agency,  or  association  may  request  or 
accept  money  for  finding  a  child  for  a 
family.  It  does  provide,  however,  for 
payment  of  reasonable  professional  fees 
and  the  actual  medical  expenses 
associated  with  the  birth  of  the  child. 

There  is  also  provision  of  a  fine  and 
imprisonment  for  violators  (Section 
107(f)). 

Section  106.  Priority  of  Proceedings 

’This  section  stipulates  that  highest 
priority  be  given  to  judicial  proceedings 
relating  to  termination  of  parental  rights, 
adoption  hearings,  and  challenges  and 
appeals. 

Agencies  should  inform  their  legal 
representatives  of  the  establishment  of 
this  priority  for  adoption  proceedings  so 
they  can  direct  the  court’s  attention  to 
this  when  filing  such  cases. 

Agencies  meet  their  responsibility  to 
expedite  adoption  proceedings  by 
designing  systems  to  assm^  that  their 
briefs,  reports,  and  exhibits  reach  the 
court  in  time  for  hearings. 

Agencies  should  help  the  individuals 
involved  in  termination  of  parental 
rights  and  adoption  proceedings  to 
understand  the  finality  of  the  court 
decision  after  a  one-year  period.  All 
parties  should  understand  that  this 
limitation  is  imposed  in  the  interest  of 
the  child  and  his  need  for  a  stable, 
permanent  family. 

Section  109.  Contempt 

This  section  provides  that  anyone, 
including  an  agency  that  delays 
proceedings  imder  this  law,  may  be  held 
in  contempt  of  court.  An  agency  must 
inform  the  court  of  any  knowledge  it  has 
of  any  cultural  or  language  differences 
that  might  make  it  difficult  for  a  person 
to  understand  the  purposes  and  methods 
of  the  court  proceedings  and  thus 
unwittingly  cause  delays. 

Section  110.  Severability 

This  section  provides  that,  if  any  one 
provision  of  the  Model  Act  or  its 
applicability  is  declared  invalid,  other 
provisions  will  not  be  affected. 

Section  111.  Effective  Date 

This  section  provides  the  date  the  Act 
will  become  effective. 

Section  112.  Prior  Laws  Repealed 

’This  section  cites  the  laws  or  portions 
of  laws  which  are  repealed  by  the 
enactment  of  this  Act 
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TITLE  n.  PLACEMENT  FOR 
ADOPTION 

Title  n  outlines  the  services  required 
in  adoption  and,  therefore,  is  of 
particular  significance  to  agencies,  both 
public  and  voluntary. 

Section  201.  Adoption  as  the  Plan  for  the 
ChUd 

All  children  need  a  stable,  continuing 
living  situation  where  they  find  love, 
support,  nurture,  and  a  permanent 
parental  commitment,  ^rious 
consideration  should  be  given  to  the 
goal  of  adoption  for  all  children  after 
alternative  goals  such  as  reunification  or 
placement  with  members  of  the  birth 
parents’  extended  family  have  been 
ruled  out  (Section  201  (a)). 

The  Act  directs  that  services  be 
provided  to  the  birth  parents  of  a  child 
so  that  they,  the  child,  and  the  agency 
can  determine  the  best  permanent  plan 
for  the  child.  This  planning  must  be 
individualized  and  directed  toward 
fulfilling  the  child’s  need  for  stability 
and  continuity.  Planning  shoidd  begin 
when  the  child  first  receives  service 
from  the  agency. 

Every  effort  must  be  made  to  preserve 
the  family  or  reunite  it  as  quickly  as 
possible  so  that  the  child  may  have  the 
security  of  his  own  family.  When  this 
proves  impossible  and  no  other  member 
of  the  extended  family  is  able  or  willing 
to  provide  a  permanent  home,  the 
possibility  of  adoption  should  be  quickly 
explored.  Other  placement  alternatives 
may  be  desirable  for  some  children,  and 
agency  staff  must  be  alert  to  these 
alternatives  in  evaluating  the  best  plan 
for  a  particular  child. 

When  the  child  is  relinquished  to  an 
agency,  the  agency  must  ensure  that  it 
develops  a  permanent  plan  for  the  child 
and  for  the  services  to  carry  out  the 
plan.  This  requires  that  an  agency  will 
have  trained  staff  capable  of  providing  a 
wide  range  of  services,  incluchng  the 
location  and  utilization  of  appropriate 
supportive  services  in  the  community 
(Section  201  (b)). 

Section  202.  Freeing  the  Child  for 
Adoption 

Before  a  child  is  placed  for  adoption, 
the  parents’  rights  must  be  terminated, 
except  in  the  case  of  the  placement  of  a 
child  with  stepparents  or  close  relatives. 
When  the  agency  has  good  reason  to 
believe  parental  rights  will  be 
terminated,  it  may  use  a  foster  home 
that  could  become  an  adoptive  home  for 
placement  of  those  children  who 
typicaUy  have  to  wait  for  adoptive 
homes  because  of  age,  race,  handicap, 
or  need  to  be  placed  with  siblings. 

Foster  home  placement  ccm  best  provide 


continuity  and  nurture  for  a  waiting 
child.' 

Pretermination  placements  cannot  be 
considered  adoptive  placements,  but  are 
foster  placements  and  should  be  subject 
to  licensing  and  supervision. 
Pretermination  placement  should  be 
considered  in  two  situations.  One 
concerns  the  newborn  whose  birth 
mother  has  terminated  her  rights,  but  the 
termination  of  the  birth  father’s  rights 
will  take  a  longer  time.  The  second 
concerns  the  child  with  special  needs 
when  the  process  of  terminating  the 
rights  of  the  uninvolved  parent  has  just 
begun;  during  the  process,  the  child  will 
have  the  opportunity  to  become 
established  in  the  prospective  home. 

One  way  of  finding  su^  potential 
adoptive  homes  is  to  review  the 
applications  of  past  and  current 
adoptive  families  to  ascertain  their 
interest  in  such  a  plan.  This  possibility 
C£ui  also  be  discussed  during  the  family 
assessment  phase.  Although  intensive 
counseling  is  necessary  to  assure  the 
family’s  understanding  and  acceptance 
of  the  risks  involved,  Ais  program  can 
open  up  additional  resources  for 
children. 

When  contemplating  such  placements, 
the  agency  has  a  responsibility  to  inform 
the  potential  parents  of  the  exact  legal 
and  emotional  risks  involved;  there  is 
always  the  possibility  that  the 
termination  may  not  be  completed.  A 
simple  form  signed  by  the  prospective 
adoptive  parents  and  indicating  their 
understanding  of  the  risks  involved  and 
the  agency’s  assignment  of  preferential 
status  to  them  for  consideration  as 
adoptive  parents  should  become  part  of 
their  and  the  child’s  record.  All  other 
good  placement  practices,  such  as  full 
^sclosure  of  information  on  the  child, 
must  be  followed. 

Another  alternative,  depending  on  the 
age  and  circumstances  of  the  child  and 
the  foster  family’s  situation,  is  the 
consideration  of  formalizing  or,  where 
possible,  legalizing  a  long-term  foster 
care  plan.  An  agreement  should  be 
drawn  up  between  the  agency  and  foster 
family  outlining  various  roles  and 
responsibilities.  Before  entering  into  this 
arrangement  for  legally  free  children, 
adoption  and  subsidy  provisions  should 
be  thoroughly  discussed  with  the  foster 
family.  In  addition,  the  child’s  feelings 
and  ideas  about  moving  to  an  adoptive 
home  or  remaining  with  the  foster  family 
should  be  fully  explored. 

Section  203.  Who  May  Place  a  Child  for 
Adoption 

Except  as  provided  in  Section  204  for 
intercountry  adoptions,  a  child  may  be 
placed  for  adoption  only  by  an  adoption 
agency  or  the  child’s  parents.  Neither 


this  nor  any  other  provision  of  the  law 
prohibits  a  parent  from  selecting  a  third 
party  representative  or  interme^ary 
who  will  actually  place  the  child  into  the 
prospective  adoptive  home.  In  all 
situations,  however,  the  representative 
or  intermediary  is  to  be  regarded  as  an 
agent  for  the  parent  and  not  for  the 
adoptive  family. 

The  agency  must  be  aware  that  many 
children  are  placed  by  their  birth 
parents  with  no  formal  legal  procedures; 
this  may  occur  when  they  are  placed 
with  friends  or  extended  family 
members,  for  example.  Whenever 
requested,  agencies  should  offer 
necessary  services  to  these  children  and 
the  families  rearing  them.  Such  services 
would  include  an  exploration  of  the 
legal  and  social  benefits  of  adoption  for 
the  child  or  the  establishment  of  legal 
custody  or  guardianship.  The  child’s 
entitlement  to  benefits,  such  as  Social 
Security  and  inheritance,  should  also  be 
clarified. 

Section  204.  Intercountry  Adoptions 

Intercountry  adoption  is  a  recognized 
means  for  many  families  to  become 
parents  by  adopting  a  child  from 
another  coimtry.  The  entrance  into  the 
United  States  of  a  child  for  adoption  is 
controlled  by  the  federal  Immigration 
and  Nationality  Act.  The  Intercountry 
Adoption  Guidelines  (1979)  has  been 
prepared  by  the  American  Public 
Welfare  Association  to  outline  the 
services  that  should  be  provided  to 
foreign-bom  children  and  the  families 
who  wish  to  adopt  them.  The  Guidelines 
also  provide  families  with  an  idea  of  the 
kinds  of  information  they  should  try  to 
obtain  about  the  child. 

Intercountry  Adoptions 

The  state  shold  assume  certain 
responsibilities  for  services  for 
intercountry  adoptions.  These  should 
include  at  least  the  following; 

Providing  postadoption  services  (by 
public  agencies)  for  applicants  or 
arranging  for  services  by  volimtary 
agencies.  Residents  of  a  state  who  wish 
an  intercountry  adoption  should  be 
assured  by  the  state  that  the  service  is 
available. 

Collecting  statistics  on  the  number  of 
intercountry  placements,  the  coimtries 
from  which  the  children  come,  ages  of 
the  children,  and  where  the  chil^n  are 
placed  (Section  601).  These  data  should 
be  reported  to  the  state  by  both  the 
public  and  volimtary  agencies. 

Certifying  to  the  Immigration  and 
Naturalization  Service  (INS)  that  the 
state’s  preadoption  requirements  have 
been  met  for  each  intercountry  adoption. 
This  is  a  requirement  of  the  federal 
immigration  statute.  The  preadoption 
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requirements  are  outlined  in  Section 
204(b)  of  the  Act. 

l^e  INS  requires  family  assessments 
for  intercountiy  placements,  and  the  Act 
requires  that  an  agency  provide 
postplacement  services.  Fees  may  be 
charged  for  these  services,  so  agencies 
may  want  to  consider  providing  family 
assessments  and  postplacement 
services.  The  agency  should  also 
provide  postadoption  services  if  the 
family  wishes  them.  Family  assessment 
practitioners  licensed  pursuant  to 
Section  603  may  also  conduct  family 
assessments. 

Agencies  providing  these  services 
should  obtain  information  about  the 
services  of  international  adoption 
agencies  located  in  the  United  States 
and  about  the  INS  and  its  requirements. 
They  should  also  be  familiar  with  the 
Immigration  and  Nationality  Act  and 
regiilations  as  they  affect  intercountry 
adoptions. 

The  adoptive  family  assessment  for 
intercountry  adoptions  has  several 
unique  aspects.  There  should  be  greater 
emphasis  on  the  educative  function,  so 
that  families  are  aware  of  what 
information  they  should  obtain  about 
the  child,  his  background,  culture,  and 
country  of  origin.  It  is  important  for  the 
family  to  get  this  information  by  the 
time  of  placement  since  it  may  be  less 
than  realistic  to  seek  such  information 
later. 

The  adoptive  family  should 
understand  that  it  has  to  seek  the 
information  from  various  sources,  and 
that  the  most  pertinent  information  is 
probably  available  from  the  country 
where  the  child  lives.  The  following 
information  should  be  sought  from  the 
organization  placing  the  cUld: 

Family  background. 

Legal  availability,  including 
documents. 

Information  about  the  child’s  living 
arrangement  and  caretakers  (institution 
or  family). 

Child’s  activities,  friends,  food,  and 
interests. 

Pictures  of  the  child  and  his  family. 

'The  child’s  understanding  of  the 
adoption  plans. 

From  the  placing  agency  or  others 
knowledgeable  about  the  country,  the 
following  information  can  be  sought: 
culture,  traditions,  customs,  childrearing 
practices,  native  food  and  recipes,  and 
any  other  information  unique  to  the 
country. 

The  following  medical  information  is 
required  by  the  INS  and  the  Model  Act 
and  should  be  obtained  from  the  placing 
agency  and  the  doctor  in  the  country  of 
adoption: 

Current  health  assessment  of  the 
child. 


Specialized  medical  information  (see 
form  in  Intercountry  Adoption 
Guidelines),  including  illnesses  and 
diseases  endemic  to  the  country  and  any 
infectious  diseases  to  which  the  child 
may  have  been  exposed. 

Medical  and  developmental  history  of 
the  child  and  his  family,  if  available. 

The  adoption  agency  should  help  the 
adoptive  family  to  imderstnad  the  life¬ 
long  value  of  this  information  to  the 
child. 

Section  205.  Placement  for  Adoption  by 
Agencies 

This  section  mandates  agency 
services  necessary  for  placements  of 
children  for  adoption. 

Priority  of  Family  Assessments 

Applicants  for  children  designated  as 
waiting  for  adoption  because  of  age, 
race,  color,  ethnicity,  physical,  mental  or 
emotional  handicaps,  or  need  to  be 
placed  with  siblings  must  be  given 
priority  for  a  family  assessment  by  the 
agency.  State  data-gathering  systems  on 
children  awaiting  placement  should 
convey  this  information  to  agencies 
(Section  601). 

Eligibility  of  Applicants 

Good  practice  dictates  that  adoption 
first  be  explored  with  foster  parents 
who  have  provided  a  stable,  nurturing 
home  for  the  child  and  who  have  a 
psychological  commitment  to  the  child; 
the  Act  requires  that  foster  parents  not 
be  excluded  from  consideration  as 
adoptive  parents. 

Since  the  goal  is  to  provide  the  child 
with  a  stable,  nurturing  home  and  since 
the  field  of  social  work  acknowledges 
the  validity  of  a  variety  of  parenting 
styles,  agencies  cannot  restrict  the 
eligibility  of  applicants  solely  on  the 
basis  of  such  factors  as  age,  race, 
marital  status,  income,  religion, 
employment,  physical  conditions,  or 
disabilities,  or  number  of  children 
already  in  the  family. 

Because  of  the  need  for  flexibility  in 
determining  which  families  can  meet  the 
needs  of  individual  children,  all 
applicants  deserve  consideration.  Rigid, 
arbitrary  eligibility  criteria  eliminate 
opportunities  for  ^Idren  to  benefit 
from  ther  experience  of  family  life. 
Therefore,  the  maintenance  of  such  ‘ 
restrictive  criteria  by  an  agency  cannot 
be  justified. 

Agencies  should  establish  flexible 
standards  and  make  them  accessible  to 
applicants.  The  following  areas 
regarding  eligibility  shoidd  be  covered 
in  these  standards: 

Residence.  In  general,  the  family 
being  studied  should  live  within  the 
catchment  area  of  the  agency. 


Marital  Status.  Single  parents  should 
not  be  excluded,  and  prior  divorce 
should  not  be  a  barrier  to  adoption. 

Citizenship.  U.S.  citizenship  should 
not  be  required, 

Age.  The  law  states  only  that 
applicants  be  adults.  The  setting  of 
maximum  age  limits  should  be 
eliminated. 

Income.  Families  with  low  incomes 
should  be  considered.  The  key  issue  is 
the  family’s  ability  to  manage  the 
resources  it  has,  not  the  amount  of 
income. 

Employment.  Either  or  both  parents 
may  work,  provided  they  can  arrange 
adequate  child  care. 

•  Subsidy.  Applicants  should  be 
informed  of  the  subsidy  program,  and 
told  whether  the  child  in  which  they  are 
interested  is  eligible  for  a  subsidy. 

•  Housing  and  Neighborhood.  These 
should  be  adequate  for  rearing  the  child, 
with  appropriate  consideration  given  to 
differing  lifestyles  and  cultures,  as  well 
as  the  type  of  housing  available  to  the 
applicants. 

•  Religion.  Which  religion  a  family 
practices  or  whether  they  practice  a 
religion  should  have  no  bearing  on  the 
acceptance  of  an  application  for  an 
assessment.  However,  religious 
practices  should  be  noted  during  the 
assessment  with  respect  to  their 
implications  for  a  child  placed  in  the 
home,  especially  a  child  of  a  different 
religion. 

•  Health.  Applicants’  health  should 
permit  them  to  rear  a  child.  Applicants 
with  handicaps  such  as  deafness, 
blindness,  and  diabetes  may  become 
excellent  adoptive  parents. 

•  Children.  Families  having  other 
birth  or  adopted  children  are 
appropriate  adoptive  resoimces.  The 
presence  of  other  children  may  enhance 
a  familiy's  ability  to  rear  another  child, 
especially  a  child  with  special  needs. 

•  Fertility.  Proof  of  infertility  should 
not  be  required.  Although  infertility  is 
not  in  itself  a  deciding  factor,  it  should 
be  explored  during  the  assessment.  A 
couple’s  reasons  for  adopting  if  they  can 
have  their  own  children  shoidd  also  be 
explored  during  the  assessment. 

•  Rejection  of  applicants  by  another 
agency  should  not  necessarily  affect 
their  ^ture  eligibility. 

•  The  applicants’  refusal  of  a  child 
should  not  affect  their  fuhire  eligibility, 
though  repeated  refusals  of  children 
may  indicate  a  loss  of  interest  in 
adoption. 

Recruitment 

Aggressive  recruitment  programs  must 
be  designed  by  the  agency  to  attract 
families  for  children  awaiting  adoption 
(Section  601). 
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Every  inquiry  to  the  agency,  whether 
in  person  or  by  mail  or  phone,  must  be 
viewed  as  a  potential  adoptive  resource 
for  a  waiting  child.  All  inquiries  must  be 
dealt  with  in  a  prompt,  courteous,  and 
encouraging  fashion.  The  agency  must 
ensure  the  availability  of  sufficient  staff 
to  respond  to  inquiries,  especially  for 
night  and  weekend  appointments.  An 
agency  may  expect  a  considerable 
number  of  inquiries  following  any 
specialized  recruitment  activity,  and  it 
should  assume  the  initiative  for  finding 
appropriate  volunteers  from  adoptive 
parent  groups  and  community 
organizations  if  it  does  not  have  the 
staff  capability  to  respond  to  the 
recruitment  campaign. 

The  agency  should  inform  applicants 
of  the  approximate  time  the  assessment 
will  take,  eligibility  standards,  types  of 
children  available  for  placement, 
availability  of  subsidy,  and  their  rights 
to  appeal  if  they  believe  they  have  not 
received  fair  treatment. 

Family  Assessment 

All  workers  in  the  family  assessment 
process  must  be  knowledgeable  about 
the  adoption  process  and  experienced  in 
the  dynamics  of  family  life,  lliey  should 
also  be  highly  skilled  in  a  variety  of 
family  assessment  techniques  developed 
throu^  formal  training  and  experience. 

The  role  of  the  agency  is  to  enable 
applicants  who  wish  to  parent  a  child  to 
do  so  successfully  throu^  a  process 
that  prepares  them  for  adoptive 
parenthood.  This  process  is  a  joint 
venture  between  applicants  and  the 
agency  designed  to  explore  adoption  so 
that  each  can  make  an  informed 
decision  as  to  whether  the  appliciuits 
can  meet  the  needs  of  specific  children 
awaiting  adoption.  Family  assessment 
should  be  a  mutually  educative  process 
focusing  on  general  issues  related  to 
adoption  and  specific  matters  related  to 
necessary  parent-child  adjustments 
before,  during,  and  after  placement. 

The  exploration  and  assessment  of 
the  following  parental  characteristics 
are  necessary  to  reach  a  decision 
regarding  the  applicant’s  capacity  to 
parent  an  adopted  child: 

•  The  capacity  to  give  and  receive 
affection. 

•  Commitment  to  the  child. 

•  Ability  to  cope  with  problems, 
stress,  frustrations,  crisis,  and  loss. 

•  Flexibility  and  ability  to  change. 

•  Ability  to  accept  the  intrinsic  worth 
of  a  child,  as  well  as  to  respect  and 
share  his  past  and  have  realistic 
expectations  and  goals. 

•  Ability  to  provide  for  the  child’s 
physical  and  emotional  needs. 


•  Knowledge  of  the  child’s 
developmental  level  and  full  knowledge 
of  the  child’s  history. 

•  Ability  to  use  community  resources. 

•  Positive  feelings  about  parenting  an 
adopted  child  and  the  ability  to 
recognize  the  uniqueness  and  potential 
of  every  child. 

Children  with  problems  can  cause 
additional  stress  on  families  who  seek 
to  adopt.  Family  assessments  must, 
therefore,  address  the  applicants’  ability 
to  meet  the  needs  of  the  child  with 
possible  problems  which  can  include 
such  severe  difficulties  as: 

•  Mental  retardation. 

•  Mental  illness. 

•  Physical  problems  of  the  birth 
parents  and  the  child  such  as  epilepsy, 
Down’s  Syndrome,  diabetes,  and 
conditions  which  may  be  genetically 
linked  such  as  hemophilia,  sickle  cell 
anemia,  and  Huntington’s  Disease. 

•  Physical  and  sexual  abuse  of  the 
child. 

•  Drug  and  alcohol  abuse  of  the  child 
or  his  birth  parents. 

•  Emotional  disturbance  of  the  child. 

•  Children  for  whom  adoptive 
placement  involves  legal  risk. 

Applicants  should  be  responsible  for 
furnishing  the  agency  with  a  physician’s 
report  of  their  physical  status  or  a 
medical  report  indicating  their  physical 
capacity  to  rear  a  child.  If  the  family 
cannot  afford  a  medical  examination, 
the  agency  should  assume  the  costs.  If 
the  agency  questions  the  findings  of  the 
medical  report,  it  should  consult  with'its 
medical  personnel  and  subsequently 
with  the  applicants  and  their  physician 
to  arrive  at  a  fair  decision. 

The  agency  should  seek  to  conduct 
the  family  assessments  in  a  manner 
designed  to  reduce  anxieties  of  both  the 
applicants  and  the  agency  staff  and  to 
facilitate  the  education  and  decision 
making  that  the  process  entails. 
Consideration  must  be  given  by  the 
agency  to  conducting  family 
assessments  at  the  convenience  of  the 
family  through  evening  or  weekend 
appointments. 

Family  assessment  methods  should 
include  individual  and  group  sessions. 
Groups  are  frequently  effective  in 
stimulating  applicants  to  discuss  issues 
of  vital  importance  in  the  assessment 
process.  They  also  offer  applicants  the 
opportimity  to  meet  other  potential 
adoptive  parents  upon  whom  they  can 
later  call  for  mutual  assistance. 

Materials  should  be  used  that  will 
encourage  applicants  to  develop  their 
self-awareness  and  will  increase  their 
sensitivity  to  and  understanding  of 
issues  in  the  adoption  program.  Adult 
adoptees,  experienced  adoptive  parents, 
and  birth  parents  are  excellent 


resources  as  speakers  for  applicant 
groups. 

The  agency’s  written  record  of  the 
family  assessment  should  concentrate 
on  the  applicant’s  parenting  ability.  It  is 
possible  to  include  biographies  and 
comments  written  by  the  applicants 
themselves.  The  written  report  should 
be  accessible  for  review,  comment,  and 
signing  by  the  applicants. 

If  an  applicant  is  rejected,  the  worker 
must  sensitively  and  honestly  convey  to 
the  family  the  specific  reasons  for 
rejection,  both  orally  and  in  writing.  The 
rejection  notification  must  be  conveyed 
to  the  applicant  in  a  timely  fashion  and 
must  inform  the  family  of  their  right  to 
appeal  the  agency’s  decision. 

When  a  family  has  previously 
adopted  a  child  with  special  needs,  the 
agency  should  update  the  previous 
assessment  and  focus  on  major  family 
changes  and  the  adjustment  of  the 
children  in  the  home,  rather  than 
imdertake  a  fully  new  family 
assessment. 

Foster  Parent  Adoption 

The  assessment  of  a  foster  family 
home  for  adoption  varies  from  a  regular 
family  assessment.  In  a  foster  parent 
adoption,  the  agency  must  fully  explore 
the  situation  of  a  child  already  living  in 
the  foster  home.  The  discussion  must 
focus  on  the  meaning  of  permanence  to 
a  child,  the  agency’s  responsibility  for 
subsidy,  and  postadoption  services. 

If  the  foster  parents  want  to  pursue 
adoption  of  the  child,  the  original  foster 
family  assessment  should  suffice  as  the 
basis  for  the  adoptive  assessment,  but 
should  be  supplemented  with  a  current 
description  of  the  child’s  adjustment  and 
needs,  the  foster  parents’  commitment  to 
the  child,  and  any  significant  family 
changes.  'There  should  also  be 
exploration  with  the  foster  family  of 
significant  difference  between  foster 
family  care  and  adoption.  The  foster 
parents  as  adoptive  parents  will  have  a 
more  important  role  in  making  decisions 
concerning  the  child  and,  if  the  foster 
family  has  other  children,  a  permanent 
sibling  relationship  will  be  created  with 
sharing  of  family  joys  and  sorrows. 

If  the  foster  parents  choose,  not  to 
adopt  the  child,  the  agency  should 
evaluate  the  child’s  age,  wishes, 
strengths,  and  resilience  in  the  face  of 
change  and  attempt  to  develop  an 
alternative  permanent  plan.  One 
alternative  may  be  long-term  foster  care 
in  the  foster  home,  if  the  foster  family 
expresses  interest  in  such  an  ' 

arrangement.  The  other  alternative  is  to 
make  every  effort  to  seek  an  adoptive 
family.  Both  of  these  possibilities  are 
based  on  the  assumption  that  return  to 


the  birth  parent  has  already  been 
explored  and  is  not  a  viable  plan. 

Services  to  Birth  Parents  Prior  to 
Placement 

If  the  birth  parents  can  be  identified 
and  located,  the  agency  must  provide 
services  that  are  not  limited  only  to 
helping  them  make  a  decision  to 
relinquish  their  child  (Section  201, 
Section  303). 

Counseling  must  be  an  integral  part  of 
services  to  the  birth  parents  so  they  can 
make  an  informed  decision  about  the 
best  plan  for  their  child.  The  birth 
parents  must  be  reasonably  confident 
that  they  can  live  with  their  decision, 
which  includes  future  as  well  as 
immediate  effects  for  both  the  child  and 
themselves.  Counseling  explores  various 
ways  of  caring  for  and  rearing  the  child 
and  should  include,  among  oAer  factors: 

•  A  determination  of  the  birth 
parents’  interest  in  continuing  their 
education. 

•  Discussion  of  any  carrer  plans  they 
have. 

•  Discussion  of  their  relationships 
with  their  parents  and  those  parents’ 
support,  both  financial  and  emotional,  of 
the  plan  for  the  child. 

•  Discussion  of  whether  marriage  to 
each  other  or  another  is  imminent,  if 
they  are  not  presently  married  to  each 
other. 

•  Discussion  of  their  ability  to  parent 
the  child. 

•  Discussion  of  the  needs  of  children 
for  a  permanent  family. 

If  possible,  opportunities  should  be 
available  for  the  birth  parents  to  join 
groups  of  other  birth  parents  who  have 
decided  to  rear  their  children.  If  an 
agency  does  not  have  access  to  such 
groups,  birth  parents  should  be  given  the 
names  of  local  groups  or  national 
organizations  fi'om  which  they  can 
receive  the  necessary  information  and 
support. 

Agencies  must  help  birth  parents 
recognize  that  prolonged  foster  care  is 
seldom  in  their  child’s  best  interest  and 
is  usually  not  an  option.  The  agency  and 
the  birth  jiarents  need  to  identify  what 
impediments  there  are  to  making  a 
permanent  plan  for  the  child  and  to 
develop  a  writtenibervice  plan  with 
concrete  goals,  specific  time  fi'ames,  and 
a  clear  statement  of  the  consequences  of 
failure  to  meet  the  provisions  of  the 
agreement.  The  possibility  of  court 
action  for  termination  of  parental  rights 
should  be  discussed  by  the  birth  parent 
and  the  agency:  this  discussion  should 
include  the  purpose,  process,  and  result 
of  court  termination  of  parental  rights. 

Implementation  of  a  service  plan 
requires  that  the  worker  initiate  a 
discussion  to  identify  the  case  goals  and 


begin  development  of  an  agreement 
wMch  includes  factors  such  as  living 
arrangements,  financial  support,  and 
medical  care.  The  agency  must  assume 
responsibility  for  providing  assistance  to 
the  parent  either  directly  or  by  referral 
to  obtain  these  services.  Modification  of 
the  agreement  to  reflect  situational 
changes  should  be  permitted,  but  in  no 
case  should  the  parent  be  led  to  believe 
that  foster  care  may  be  prolonged  until 
the  child  reaches  majority.  Adoption 
should  be  discussed  in  terms  of  its 
importance  to  the  child  and  the  parents’ 
present  needs  and  plans  for  the  future. 

The  agency  must  provide  to  birth 
parents  considering  relinquishment  of 
parental  rights  with  a  written 
description  of  possible  alternatives  and 
available  services  (Section  303).  There 
must  be  exploration  of  the  possibility  of 
continuing  contact  with  the  child  and 
the  adoptive  family  (Section  104(c), 
Section  303(d)(5)).  Birth  parents  must  be 
iiiformed  of  their  right  to  restoration  of 
parental  rights  if  the  child  is  not  placed 
for  adoption  within  a  year  or  is  removed 
fi'om  an  adoptive  placement  (Section 
307). 

When  the  agency  determines,  after  the 
required  services  have  been  provided, 
that  the  birth  parents  cannot  or  choose 
not  to  care  for  the  child,  it  is  responsible 
for  instituting  a  plan  for  adoption  to 
provide  the  child  with  the  benefits  of 
family  life.  The  agency  must  then  act  as 
'quickly  as  possible  to  place  the  child  for 
adoption.  Moreover,  the  agency  must 
approach  adoption  with  the  philosophy 
that  every  child  is  potentially  adoptable; 
children  should  not  be  arbitrarily 
excluded  fi'om  the  benefits  of  adoption 
because  of  age,  race,  physical,  mental, 
or  emotional  handicapping  conditions, 
or  need  to  be  placed  with  siblings. 

A  written  report  of  services  provided 
to  the  parents,  listing  dates  of  contacts, 
discussions,  and  responses  of  the 
parents,  must  be  completed  by  the 
agency  for  submission  to  the  court  with 
a  petition  for  involuntary  termination  of 
parental  rights.  This  report  should  be 
developed  firom  case  records  and  reflect 
the  agency’s  actual  work  with  the  birth 
parents  and  their  responses.  Accurate 
documentation  must  be  kept  for  use  in 
the  event  that  an  involimtary 
termination  becomes  necessary.  If 
parents  cannot  be  located  after  a 
diligent  search,  the  report  will  state  that 
as  Ae  reason  services  could  not  be 
provided  (Section  309). 

Content  of  Records 

The  case  records  developed  by  the 
agency  must  be  as  complete  as  possible, 
and  must  include  summaries  of  all 
contacts,  accurate  factual  history, 
background  information;  and 


dociunentation  of  all  assessments  and 
consultations.  Feelings  expressed  by  the 
individuals  interviewed  and  coimseled 
also  have  significance. 

Records  are  an  important  tool  in  the 
decision  making  process  and  form  the 
basis  for  reports  to  the  court.  More 
important,  die  agency’s  records  are  a 
resource  to  the  adoptee  if  he  decides  to 
search  for  his  identity  when  he  reaches 
adulthood. 

For  a  child  who  will  be  or  may  be 
placed  for  adoption,  the  agency  is 
responsible  for  obtaining  and  preparing 
the  child’s  medical  and  social  history 
and  the  genetic,  medical,  and  social 
history  of  the  birth  parents.  This 
information  should  be  as  complete  as 
possible  and  should  be  recorded  in  the 
case  record  because  it  serves  a  number 
of  important  purposes: 

•  'To  assess  the  physical  and 
emotional  needs  of  the  child. 

•  To  help  the  adoptive  family 
understand  the  child  and  make  the 
initial  decision  to  adopt. 

•  To  serve  as  historical  background  if 
the  child  later  decides  to  seek 
information  about  himself  or  his  origins. 

•  To  clarify  the  legal  and 
jurisdictional  rights  of  an  American 
Indian  child. 

Information  about  the  child  and  the 
birth  parents  should  be  obtained  fi'om 
both  birth  parents.  They  should  be 
assisted  in  understanding  why  the 
material  is  necessary  and  why 
information  from  both  parents  should  be 
included.  Other  information  should  be 
obtained  from  direct  study  and 
observation  of  the  child  by  the  social 
worker,  the  foster  parents,  and  the 
pediatrician;  from  school  reports  and 
teacher’s  observations;  and  from  reports 
and  observations  of  any  other 
consultants. 

Extensive  information  about  the  birth 
parents  should  be  obtained  and  should 
include,  but  not  be  limited  to,  social 
history  and  factual  material  from  the 
birth  parent;  physical  appearance  of  the 
birth  family,  including  pictures, 
education,  kinds  of  employment, 
interests,  hobbies,  and  talents;  health; 
likes  and  dislikes:  experiences  which 
have  meaning  to  birth  parents;  feelings 
about  the  child  and  hopes  for  his  future; 
race,  nationality,  ethnicity,  and  religion; 
and  any  written  material  prepared  by 
the  bir^  parents  for  their  child. 

Medical  history  and  other  medical 
information  on  the  birth  parents  should 
be  as  complete  as  possible  and  should 
include  the  following  for  both  the 
mother  and  father:  significant  illnesses 
or  handicaps;  known  hereditary  and 
genetic  factors;  birth  information; 
reports  of  medical  examinations;  nature 
and  degree  of  any  existing  handicap. 
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including  any  treatment  program  for  the 
handicap;  report  of  any  psychological  or 
psychiatric  assessment;  and  assessment 
of  health  and  medical  information  by 
the  agency  medical  consultant. 

Social  History  of  the  Child 

The  child’s  own  history  has  a  special 
value  for  him  and  material  on  the  topic 
should  be  as  complete  as  possible.  It 
should  address: 

•  Developmental  history,  including 
birth  and  infant  health  history, 
locomotor  development,  feeding 
experiences,  and  toilet  training. 

•  Racial,  ethnic,  and  religious 
background. 

•  Tribal  affiliation  for  an  American 
Indian  child. 

•  Characteristic  way  of  responding  to 
people  and  situtations. 

•  Any  deviations  from  the  range  of 
normal  development. 

•  Any  special  talents  or  abilities. 

•  Continuity  of  parental  affection  and 
care. 

•  Separation  experiences. 

•  Foster  care  experiences. 

•  School  experiences,  including 
educational  ability,  continuity  of  school 
attendance,  number  of  schools,  social 
experiences  in  school,  and  attitude 
toward  school. 

•  Living  and  emotional  experiences 
with  birth  parents  and  in  foster  home. 

•  Psychological  and  other 
evaluations. 

Selection  of  an  Adoptive  Family 

An  adoptive  family  for  a  specific  child 
should  be  selected  by  a  team  that 
includes  the  child’s  social  worker,  the 
worker  who  studied  the  family  and,  if 
possible,  the  worker  who  will  continue 
to  provide  services  to  the  child  and 
family  after  the  placement. 

Criteria  that  enter  into  the  selection  of 
a  family  include  the  capacity  and 
interests  of  the  adoptive  feunily  to  meet 
the  individual  needs  of  a  particular 
child,  the  capacity  of  the  child  to  benefit 
by  placement  wi^  the  adoptive  family, 
and  the  expressions  by  the  adoptive 
family,  the  birth  parents,  and  the  child 
of  their  wishes  and  hopes  for  the  future. 

Selection  of  a  family  at  this  point, 
however,  must  be  recognized  as 
preliminary,  dependent  upon  later 
reactions  of  the  adoptive  family  and  the 
child  to  each  other. 

Evidence  to  show  the  suitability  of  the 
adoptive  family  for  the  child  should  also 
be  included  in  the  agency  report  and 
presented  to  the  court  with  &e  petition 
for  adoption  (Section  401(d)(5)). 

Preparation  and  Placement  Process 

Prior  to  the  placement  of  a  child  other 
than  an  infant  with  an  adoptive  family. 


the  agency  must  help  the  child 
imderstand  why  he  is  being  placed, 
where  he  will  be  going,  and  what 
adoption  means.  This  step  is  vital  in 
preparing  the  child  for  integration  into  a 
new  family  unit. 

Older  children  being  placed  for 
adoption  need  to  come  to  grips  with 
their  past.  Their  recollections  need  to  be 
respected  and  supplemented  with 
additional  factual  material,  if  available. 
More  important,  they  need  help  with 
any  feelings  of  guilt,  grief,  rejection,  or 
fear,  so  they  can  be  free  to  develop  a 
new  relationship  with  their  adoptive 
parents. 

Preparation  for  placement  should  be 
consistent  with  the  child’s  age, 
imderstanding,  and  emotional  maturity. 
'The  child  must  be  helped  to  understand 
why  he  cannot  live  with  his  birth  family, 
why  the  family  is  unable  to  care  for  him, 
and  their  wish  for  him  to  have  a 
permanent  home.  If  the  child  is  being 
removed  from  a  foster  home,  the  worker 
should  explain  why  the  child  cannot 
remain  there  permanently,  and  the  child 
should  have  the  opportunity  to  express 
his  feelings  about  the  impending 
separation. 

The  foster  parents  have  an  important 
place  in  the  preparation  of  the  cMld,  but 
the  social  worker  has  the  major 
responsibility.  Preparation  may  require 
several  sessions  and  should  include 
participation  of  the  foster  parents.  There 
should  also  be  an  opportunity  to  discuss 
with  the  child  the  meaning  of  living  with 
a  family  permanently  and  having  Aeir 
name. 

Sometimes  the  worker’s  own  feelings 
of  discomfort  with  such  material  and  a 
desire  to  protect  the  child  from 
unpleasant  feelings  lead  to  dealing 
superficially  with  this  preparation  or  not 
dealing  with  it  at  all.  Workers  must 
receive  training  in  the  importance  of 
helping  the  child  understand  his  past 
and  the  use  of  special  techniques,  such 
as  the  following,  to  prepare  the  child  for 
his  adoptive  placement: 

•  Construction  of  a  life  story  book. 

•  Visits  to  important  physical 
landmarks  in  the  child’s  life,  such  as  the 
hospital  of  his  birth  and  places  where  he 
has  lived. 

•  Use  of  children’s  groups. 

•  Taping  or  writing  an  autobiography. 

The  child's  and  the  adoptive  faj^y’s 

social  workers  must  fully  review  and 
interpret  all  material  on  the  child  with 
the  family  to  help  them  decide  whether 
to  meet  the  child  and  to  consider 
placement  in  their  home.  It  is  unfair  to 
the  child  and  to  the  family  to  interpret 
such  material  in  solely  positive  or 
negative  terms.  The  fai^y  must  be 
helped  to  a  realistic  understanding  and 
acceptance  of  the  child — ^past,  present. 


and  future.  They  should  be  able  to  read 
the  child’s  record,  ask  questions,  and 
talk  to  their  doctor,  family,  or  other 
important  persons  in  their  life  before 
deciding  whether  to  meet  the  child. 
Desires  of  the  birth  parents  and  the 
child  relating  to  future  contact  with  each 
other  should  be  discussed.  The  adoptive 
family  should  also  be  informed  of 
services  and  resources  that  will  be 
available  to  them  and  the  child. 

The  child’s  social  worker  should,  after 
the  initial  preparation  of  the  child,  talk 
to  the  child  about  the  family.  As  one 
way  of  reinforcing  a  sense  of  continuity, 
the  child  should  be  assured  that  it  is  not 
necessary  for  him  to  give  up  his 
backgroimd  and  past  associations.  The 
child  should  be  provided  with 
information  on  the  adoptive  family’s 
customs  and  their  methods  of  discipline, 
and  should  see  pictures  of  the  family, 
their  home,  and  their  neighborhood.  The 
child  should  also  be  given  any  written 
material  the  family  may  have  prepared 
to  help  him  gain  an  initial  imderstanding 
as  to  what  life  in  the  adoptive  family 
will  be  like. 

Preplacement  visits  between  the  child 
and  the  adoptive  family  are  desirable, 
whenever  practical.  The  number  of 
visits  and  their  location  must  be  based 
on  the  child’s  needs,  and  not  determined 
by  standard  agency  policy.  Visits  should 
not  always  consist  of  special  activities 
but  should  include  typical  family 
activities  such  as  meals  at  the  family 
home.  Social  workers  must  be  available 
to  the  child  and  family  to  answer  their 
questions,  facilitate  their  imderstanding 
of  each  other,  and  to  help  them 
acknowledge  and  accept  their  feelings. 
The  timing  and  method  of  placement 
should  not  be  prescribed  by  agency 
policy  but  by  what  is  best  for  the  child 
and  Ae  family. 

Following  the  child’s  placement,  the 
birth  parents’  social  worker  should 
notify  them  that  their  child  has  been 
placed  with  an  adoptive  family  and 
answer  any  questions  about  the  family, 
excluding  any  information  that  might 
assist  the  birth  parents  in  identifying  the 
adoptive  family. 

Section  206.  Placement  for  Adoption  by 
Parents 

This  section  outlines  the  procedures  to 
be  followed  when  a  child  is  placed  for 
adoption  by  the  birth  parents  in  a  family 
of  their  own  selection.  The  procedures, 
which  are  to  be  followed  in  all 
placements  except  those  with  a 
stepparent  or  close  relative,  provide 
safeguards  for  the  child,  the  birth 
parents,  and  the  adoptive  parents.  It 
should  be  noted  that  the  law  does  not 
prohibit  the  parent  from  selecting  a 
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representative  or  intermediary  to  effect 
the  placement  of  a  child. 

After  receiving  the  Notice  of  Parental 
Placement  the  court  will  order  an 
agency  to  conduct  an  assessment  of  the 
child,  interview  the  birth  parents  and 
the  prospective  adoptive  parents,  and 
then  report  back  to  the  court  with  the 
results  of  the  investigations. 

The  agency  should  assign  sufficient 
staff  to  ensure  that  the  required 
assessments  are  thorough  and  can  be 
completed  within  the  time  limits 
established  by  the  Model  Act.  The 
number  of  assessments  of  placements 
for  adoption  by  parents  and  the 
geographical  area  covered  by  the  agency 
should  be  considered  in  staff  allocation. 
It  is  important  that  staff  members 
assigned  to  conduct  assessments  are 
thoroughly  familiar  with  the 
requirements  of  the  law.  Agencies  may 
charge  fees  for  these  services  (Section 
107). 

llie  law  requires  the  agency  to 
provide  counseling  for  the  birth  parents 
and  a  written  statement  of  alternatives 
to  adoption  and  available  assistance  in 
exploring  the  alternatives  offered.  This 
discussion  reveals  whether  the  parents 
have  carefully  considered  the 
implications  of  placing  the  child  for 
adoption  and  whether  they  have  in  any 
way  been  coerced  into  their  decision. 
The  right  of  the  birth  parent  who  is  not 
placing  the  child  to  contest  the 
placement  should  be  made  known  to 
him.  When  the  parents  select  adoption 
as  the  plan  of  choice  for  their  child,  they 
must  sign  a  statement  to  this  effect.  If 
one  of  the  birth  parents  cannot  be 
located  or  refuses  to  cooperate,  the 
agency  report  must  detail  what  efforts 
have  been  made  to  locate  and  interview 
him  following  procedures  of  diligent 
search  (Section  311).  Finally,  the 
assessment  of  the  parents  must  include 
a  complete  social  and  medical  history. 

The  agency  must  interview  the 
prospective  adoptive  parents  as  to  their 
emotional  and  physical  ability  to  parent 
an  adopted  child  as  well  as  their 
reasons  for  seeking  to  adopt.  If  the 
prospective  parents  are  a  married 
couple,  both  partners  must  be 
interviewed.  The  circumstances  of  the 
placement  and  how  the  prospective 
adoptive  parents  were  selected  to  have 
this  child  placed  with  them  should  be 
discussed,  as  well  as  what  costs  and 
fees,  if  any,  have  been  paid.  The  agency 
assessment  should  provide  an 
evaluation  of  the  suitability  of  the 
prospective  adoptive  family  for  the  child 
and  should  include  their  medical  and 
social  history. 

An  assessment  of  the  health  of  the 
child,  including  birth  history,  neonatal 
development  and  other  pertinent 


information,  should  accompany  the 
agency  report. 

The  agency  must  complete  the 
assessment  and  report  its  findings  to  the 
coiul  within  30  days,  but  no  sooner  them 
five  days  after  the  child’s  birth.  The 
report  should  contain  information  from 
interviews,  observations,  and 
assessments,  such  as  medical 
assessments.  The  agency’s 
recommendation  of  the  suitability  of  the 
prospective  adoptive  family  for  the  child 
should  be  included. 

If,  at  the  hearing  on  the  Notice  of 
Parental  Placement,  the  court  finds  that 
Ae  child’s  interests  are  not  served  by 
continuing  his  placement  with  the 
prospective  adoptive  family,  the  court 
will  order  the  agency  and  the  birth 
parent  to  develop  an  alternative 
placement  plem  and  remove  the  child 
fit)m  the  custody  of  the  prospective 
adoptive  family.  The  agency  should 
work  with  the  birth  parent  to  develop  a 
suitable  alternative  plan  for  the  child, 
and  should  provide  whatever  planning 
services  are  necessary. 

If  the  child  has  been  placed  for 
adoption  outside  the  boundaries  of  the 
state  where  the  parent  resides,  the 
provisions  of  the  Interstate  Compact  on 
the  Placement  of  Children  (ICPC)  must 
be  followed.  'The  ICPC  procedures  and 
the  notice  of  Intent  to  Place  a  Child 
Independently  apply  in  these  cases.  Any 
agency  which  the  court  has  ordered  to 
conduct  an  assessment  for  a  placement 
made  by  a  parent  should  ensure  that  the 
parent  is  aware  of  the  ICPC  and  should 
assist  the  parent  as  necessary  to  initiate 
the  required  forms. 

Section  207.  Postplacement  Services 

This  section  provides  for  supportive 
services  to  the  adoptive  family  after 
placement  of  the  c^d,  but  prior  to  the 
consummation  of  the  adoption.  It  also 
outlines  what  procedures  must  be 
followed  if,  during  this  period,  the 
adoptive  placement  no  longer  appears  to 
be  in  the  interest  of  the  child. 

Postplacement  services  should  be 
available  to  the  adoptive  family  as 
needed  and  desired  by  them  in  the 
development  of  the  parent-child 
relationship  and  in  the  resolution  of  any 
problems  related  to  the  adoption. 
Supportive  services  can  be  provided  by 
the  adoptive  family’s  social  worker  in  a 
variety  of  ways — ^by  telephone,  letter, 
throu^  individual  counseling  or  group 
counseling  sessions,  as  well  as  by 
referral  to  another  agency.  The 
frequency  and  number  of  contacts  with 
the  family  can  be  determined  by  the 
child’s  and  family’s  needs,  but  die 
family  should  be  aware  of  the  worker’s 
availability  to  assist  them  and  should  be 
encouraged  to  contact  the  worker 


whenever  necessary.  The  agency, 
through  its  staff,  has  the  responsibility 
to  assure  that  the  child’s  best  interests 
are  being  met  by  this  placement  and  to 
make  itself  available  for  assisting  the 
child’s  and  family’s  adjustment  to  each 
other.  The  agency  must  provide  training 
to  the  workers  so  that  they  are  qualified 
and  confident  in  assisting  the  family 
during  this  stage  of  the  adoption 
process. 

If  despite  the  postplacement  services 
offered  by  the  agency  and  by  adjunct 
community  resources  such  as  adoptive 
parent  groups  and  mental  health 
professionals,  the  continuation  of  the 
placement  is  not  seen  as  being  in  the 
best  interests  of  the  child,  the  court  and 
the  agency  are  responsible  for  following 
certain  procedures  in  removing  the  child 
from  the  adoptive  placement. 

If  the  agency  is  the  legal  guardian  of 
the  child,  the  agency  must  notify  the 
adoptive  parents  in  writing  of  its 
intention  to  remove  the  child.  Such 
notification  must  clearly  state  the 
reasons  for  removal  and  must  be  given 
10  days  prior  to  removal  unless  the 
agency  determines  that  the  child’s 
health  or  safety  is  endangered.  Adoptive 
parents  should  be  given  the  opportunity 
to  appeal  this  decision  to  the  agency 
and  must  be  advised  of  their  right  of 
subsequent  appeal  to  the  court  (Section 
604). 

An  agency  not  having  legal 
guardianship  or  custody  of  the  child 
must  immediately  recommend  the 
termination  of  the  placement  to  the 
court,  and  clearly  state  the  reasons  for 
its  recommendation.  The  court  will  then 
notify  the  adoptive  parents  of  a  hearing 
and  give  all  parties  an  opportunity  to  be 
heard. 

When  a  child  is  removed  from  an 
adoptive  placement,  the  agency’s  role 
varies  according  to  who  placed  the  child 
for  adoption.  If  the  agency  placed  the 
child,  it  is  the  agency’s  responsibility  to 
assess  the  child’s  circumstances  and 
arrange  a  new  placement.  A  highly 
skilled  worker  must  prepare  the  child  for 
removal  from  the  home  and  for  his  new 
family  unless  an  emergency  replacement 
makes  this  impossible.  If,  however,  the 
parent  made  the  adoptive  placement, 
the  parent  must  be  notified  and  may 
choose  to  locate  another  adoptive  family 
for  the  child.  If  the  parent’s  rij^ts  have 
been  terminated  or  the  parent  chooses 
not  to  be  reinvolved,  the  agency  must, 
with  the  court’s  approval,  proceed  to 
find  a  new  adoptive  family. 

’TITLE  III.  ’TERMINA’nON  OF 
PARENTAL  RIGHTS 

Title  III  outlines  the  provisions  for 
voluntary  and  involimtary  termination 
of  parental  rights.  It  includes  the 
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provisions,  procedures,  and  roles  of  the 
parent,  agency,  and  the  court. 

Section  301.  Voluntary  and  Involuntary 
Termination  of  Parental  Rights 

Parental  rights  may  be  terminated 
voluntarily  by  the  parent’s 
relinquishment  of  the  child  to  an  agency 
(Sections  302  and  303],  or  through  a 
voluntary  court  proceeding  (Sections  305 
and  306).  Involimtary  termination  can 
only  occur  through  comt  action 
(Sections  309-315).  American  Indian 
children  from  federally-recognized 
tribes  are  subject  to  the  provisions  of 
the  Indian  Child  Welfare  Act  (Section 
105). 

Termination  of  parental  rights  is  a 
serious  legal  step  that  afreets  the  future 
of  both  the  child  and  the  birth  parents. 
Agency  services  must  ensure  that  all 
persons  involved  in  the  decision  have 
the  maximiun  amoimt  of  information 
and  complete  opportunity  to  fully 
consider  all  options,  including 
termination. 

Section  302.  Relinquishment  of  Parental 
Rights  in  General 

This  section  describes  general 
relinquishment  provisions. 

A  voluntary  relinquishment  to  an 
agency  terminates  parental  rights  and 
serves  as  the  consent  to  adoption, 
except  when  the  right  to  revocation  and 
restoration  of  parental  rights  is 
exercised  as  described  in  Sections  304 
and  307. 

The  child’s  mother  cannot  sign  a 
relinquishment  until  at  least  72  hours 
after  the  birth  of  the  child.  Caution  must 
be  exercised  by  the  agency  to  assure 
that  the  mother  is  physically  and 
emotionally  well  enough  to  proceed  with 
relinquishment  and  that  she  has 
received  appropriate  counseling  (Section 
303).  The  mother  should  be  informed 
that  she  can  have  additional  time  before 
signing  the  relinquishment  if  she  is  not 
ready  to  make  a  decision .  This 
opportunity  can  permit  the 
relinquishment  process  to  be  conducted 
so  that  there  is  less  emontional  stress 
for  the  mother  and  may  reduce  the 
possibility  of  a  challenge  based  on 
duress. 

The  child’s  father  may,  if  he  chooses, 
sign  a  relinquishment,  prior  to  the  birth 
of  the  child,  but  he  must  be  notifled  of 
the  child’s  birth  imless  he  waives  the 
notice.  The  father  must  receive 
information  regarding  alternatives  to 
adoption,  the  child’s  need  for 
permanence,  the  meaning  of  the 
relinquishment  process,  and  the  waiver 
of  notice  of  the  child’s  birth  (Section 
303).  If  the  birth  father  has  not  signed  a 
waiver,  the  agency  must  immediately 


notify  him  of  the  child’s  birth,  by  mail  to 
his  last  known  address. 

The  birth  father  should  be  told  that  he 
can  wait  until  after  the  birth  of  the  child 
before  signing  the  relinquishment 
documents.  As  with  the  mother, 
however,  he  may  not  execute  a 
relinquishment  in  the  72  hours 
immediately  after  the  birth  of  the  child. 

The  law  expressly  permits  a  minor 
parent  to  sign  a  relinquishment  of  his 
child  and  further  stipulates  that  the 
relinquishment  may  not  be  voided  by 
reason  of  the  minor’s  age.  If  the  agency 
is  concerned  about  the  minor’s 
emotional  maturity  or  the  minor’s  ability 
to  comprehend  the  present  and  future 
implications  of  the  relinquishment,  the 
agency  has  an  obligation  to  assist  the 
minor  through  the  volimtary  court 
procedure  by  filing  a  petition  for 
voluntary  termination  of  parental  rights 
(Section  305). 

Section  303.  Procedures  for 
Relinquishment 

This  section  describes  a  series  of 
procedures  for  agency  relinquishments, 
which  are  designed  to  provide 
protection  to  aU  parties  involved  in  the 
relinquishment. 

General  Agency  Considerations 

The  agency  must  be  assured  that  the 
birth  parents’  decision  to  relinquish  their 
child  is  informed  and  is  being  made 
without  undue  influence  or  pressure. 

The  birth  parent  who  speaks  another 
language  or  is  illiterate,  blind,  or  deaf 
must  have  appropriate  assistance 
provided  by  the  agency  to  help  him 
understand  the  meaning  of 
relinquishment.  Thus  the  proceedings 
and  forms  should  be  in  the  parent’s 
chosen  language.  Agencies  normally 
serving  populations  speaking  languages 
other  dian  English  should  have  forms  in 
those  languages  and  utilize  bilingual 
workers.  Moreover,  agencies  should 
develop  a  resource  file  of  persons  and 
organizations  able  to  translate  the 
proceeding  into  other  languages. 

The  law  prohibits  the  workers  who 
coimseled  die  parent  from  taking  the 
parent’s  relinquishment,  and  further 
requires  that  the  relinquishment  worker 
be  specifically  trained  to  conduct  the 
proceeding.  Because  of  the  quasi-legal 
nature  of  relinquishment  proceedings, 
the  agency  may  want  to  consider  using 
paralegal  staff  members,  but  at  the  very 
least  should  designate  and  train  one 
person  in  relinquishment  proceedings.  A 
small  agency,  however,  may  choose  to 
call  upon  a  trained  relinquishment 
worker  from  another  agency  rather  than 
designating  and  training  one  of  its  own 
stafr. 


Services  Prior  to  Relinquishment 

The  agency  is  responsible  for  ensuring 
that  the  worker  counseling  the  birth 
parents  bbs  assisted  them  to  explore 
alternatives  for  the  care  of  their  child 
other  than  placement  for  adoption.  The 
Act  mandates  that  these  alternatives  be 
clearly  described  in  writing  and  fully 
understood  and  considered  by  the 
parents.  These  actions  must  be 
completed  prior  to  the  taking  of  a 
relinquishment  or  the  relinquishment 
will  not  be  informed  and  voluntfuy 
within  the  meaning  of  the  law. 

Relinquishment  Proceedings 

The  relinquishment  worker  must: 

Determine  that  at  least  72  hours  have 
elasped  since  the  child’s  birth. 

Explain  the  option  of  the  parent  to 
petition  the  court  for  a  voluntary 
termination  of  parental  rights.  If  the 
relinquishment  worker  has  concerns 
regarding  the  mental  competency  of  the 
person  to  imderstand  the  proceeding,  he 
must  halt  the  proceeding  and  the  agency 
must  assist  the  parent  to  file  for 
volimtary  judicial  termination.  This  may 
prevent  future  challenges  to  the 
termination. 

Explain  in  simple,  understcmdable 
language  the  meaning  of  relinquishment, 
the  pment’s  right  to  revoke  the 
relinquishment  within  14  days,  and  the 
procedures  for  revocation.  A  written 
statement  of  the  right  to  revoke  and  a 
revocation  from  should  be  given  to  the 
parent  along  with  the  explanation.  To 
ensure  the  parent’s  understanding,  the 
relinquishment  worker  will  ask  the 
parent  to  state  in  his  own  words  his 
underst£mding  of  the  relinquishment. 

Ascertain  if  the  parent  desires  to 
maintain  contact  with  the  child  and  his 
adoptive  family  following  the  adoptive 
placement.  The  adoptive  family  must 
consent  to  such  an  arrangement,  and  the 
court  must  aprove  the  agreement 
(Section  104). 

Explain  to  the  parents  their  right  to  be 
notified  if,  after  one  year,  the  child  has 
not  been  placed  for  adoption,  or  has 
been  removed  from  placement  for 
adoption  and  has  not  been  replaced 
within  six  months,  and  their  right  to  a 
hearing  to  restore  parental  rights.  They 
must  also  be  informed  of  their  right  to 
waive  the  notice  and  their  right  to 
rescind  the  waiver  (Section307).  Unless 
the  parent  waives  the  notice  in  writing, 
however,  he  must  be  notified;  no  request 
for  notification  is  necessary. 

Ensure  that  the  parent  has  received  a 
written  description  of  the  alternatives  to 
relinquishment,  and  of  the  services 
available  to  assist  him  in  carrying  out  an 
alternative  plan  for  the  child. 
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The  relinquishment  document  must  be 
signed  by  the  birth  parents  in  the 
presence  of  two  witnesses,  one  selected 
by  the  parents  and  one  selected  by  the 
agency,  and  duly  notarized  or  certified 
according  to  a  state’s  practices.  The 
agency  should  encourage  a  parent  to 
provide  his  own  witness  so  possible 
later  claims  of  pressure  and  duress  can 
be  avoided.  The  parent  may,  however, 
select  an  agency  staff  member  as  a 
witness. 

A  tape  recording  of  the  relinquishment 
proceeding  must  be  kept,  it  becomes  the 
official  record  of  the  proceeding.  An 
agency  may  encoimter  situations  in 
which  a  tape  recording  is  not  permitted 
or  is  not  possible.  In  such  a  situation,  a 
written  record  may  be  substituted  for 
the  tape  recording,  but  the  record  must 
explain  the  reasons  no  tape  recording 
could  be  made.  The  parent  who  was  the 
subject  of  the  proceeding  may  request 
and  receive  a  duplicate  of  the  tape  or  a 
copy  of  the  reconl,  and  the  agency  may 
assess  the  parent  a  fee  equal  to  the  costs 
of  reproduction. 

At  the  end  of  the  relinquishment 
proceeding,  the  parent  is  entitled  to 
receive  copies  of  all  documents 
pertaining  to  the  relinquishment.  These 
documents  include  a  copy — not  the 
notarized  or  certified  original — of  the 
relinquishment  document,  a  revocation 
form  and  a  written  description  of  the 
procedures  for  relinquishment,  and  a 
copy  of  any  waiver  of  notice  that  the 
child  has  not  been  placed  for  adoption, 
along  with  a  description  of  the 
procedures  for  restoration  of  parental 
rights. 

The  agency  should  retain  for  its 
records  copies  of  all  dociunents  given  to 
the  parent,  and  the  relinquishment 
worker  should  prepare  a  brief  summary 
of  the  proceeding  for  the  agency  record 
as  a  written  supplement  to  the  tape 
recording.  The  agency  must  also  retain 
the  original  notfuized  or  certified 
relinquishment  document  to  file  along 
with  the  petition  for  the  child’s  adoption 
as  evidence  that  the  parent’s  rights  have 
been  legally  terminated. 

A  machine  or  carbon  copy  of  the 
relinquishment  document  must  also  be 
filed  with  the  state  adoption 
administration;  neither  this  filing  nor  a 
failure  to  file  the  document,  however, 
has  any  effect  on  the  validity  of  the 
relinquishment.  Rather,  the  information 
obtained  can  furnish  an  accurate  count 
of  children  in  the  state  who  have  been 
relinquished  voluntarily  for  adoption. 
Section  601  of  the  Model  Act  provides 
for  such  information  to  become  part  of 
the  data  collection  system  of  the 
adoption  administration,  where  it  can  be 
used  along  with  related  data  to  develop 


various  statistical  analyses  of  adoption 
services  and  trends. 

Section  304.  Revocation  of 
Relinquishment 

Any  parent  who  signs  a 
relinquishment  has  14  calendar  days 
after  signing  in  which  to  revoke  the 
relinquishment  The  parent  should  be 
informed  that  weekends  and  holidays 
are  counted  in  determining  the  time,  so 
the  actual  number  of  calendar  days  for 
revocation  could  vary  between  11  (if  the 
14th  calendar  day  feU  on  the  final  day  of 
a  three-day  weekend)  and  the  full  14 
days.  An  agency  could,  of  course,  permit 
a  parent  to  revoke  on  a  non-working  day 
but  is  not  required  to  do  so. 

If  a  father  signed  a  relinquishment 
prior  to  the  child’s  birth,  he  has  14 
calendar  days  to  revoke  the 
relinquishment  finm  the  date  the  agency 
mails  him  notification  of  the  child’s 
birth.  No  notification  is  necessary  if  the 
father  has  signed  a  waiver  of  notice,  but 
the  father  may  stiU  revoke  within  the 
time  allowed  if  he  otherwise  learns  of 
the  child’s  birth. 

The  revocation  must  be  signed  by  the 
parents  and  two  witnesses  and  be  duly 
notarized  or  certified.  The  law  requires 
the  revocation  to  be  made  in  the 
presence  of  an  authorized  agency 
official  fit)m  the  agency  that  accepted 
the  relinquishment  who  is  also 
responsible  for  conveyance  of  the 
document  to  the  agency.  The  form  could 
be  served  on  the  agency  by  the  parent’s 
own  legal  counsel  after  proper 
execution.  The  parents  should  always 
be  advised  to  keep  a  copy  of  the  signed 
form. 

If  a  parent  who  had  custody  of  the 
child  prior  to  relinquishment  revokes  a 
relinquishment,  the  child  must  be 
returned  to  that  parent  within  14 
calendar  days  after  the  revocation  is 
signed.  If  the  parent  who  did  not  have 
custody  revokes  the  relinquishment  and 
the  parent  who  had  custody  does  not 
seek  to  regain  custody,  the  peu^nt  who 
revoked  the  relinquishment  must  be 
given  custody  of  die  child.  In  either  of 
these  situations,  the  agency  has  the  right 
to  a  prompt  hearing  to  protest  the 
transfer  of  the  child’s  custody,  if  the 
agency  seriously  questions  the  parent’s 
ability  to  provide  adequate  care  for  the 
child.  At  the  hetuing  the  agency  must  be 
prepared  to  demonstrate  the  parent’s 
inability  or  unfitness  to  care  for  the 
child.  If  the  child  is  to  be  returned  to  the 
parent’s  custody,  the  agency  must 
prepcuo  them  for  reunification, 
especially  if  the  child  has  been  out  of 
the  parental  home  for  more  than  a  brief 
period  or  has  never  been  in  the  parent’s 
custody.  The  impending  change  in  the 
child’s  status  should  be  discussed  with 


the  child,  as  appropriate  to  his  age.  The 
parent  should  be  given  current 
information  about  the  child,  including 
his  daily  schedule,  medical  and 
emotional  condition,  procedmes  for 
school  transfer,  and  any  other  special 
needs.  Supportive  services  should  be 
offered  and  made  available  to  the  family 
to  assist  them  in  achieving  a  successful 
reunification. 

Section  305.  Court  Petition  for  Voluntary 
Termination  of  Parental  Rights 

The  law  provides  for  voluntary 
judicial  termination  of  parental  rights; 
only  a  parent  can  file  a  petition  for  this 
purpose.  A  voluntary  termination 
permits  a  placement  for  adoption  by  the 
parent  or  by  an  agency  named  by  the 
parent. 

Any  parent  relinquishing  a  child  may 
pursue  the  option  of  a  judicial 
termination.  In  addition,  any  parent 
whose  competency  is  questioned  by  the 
agency  should  be  assisted  to  petition  for 
volimtary  judicial  termination.  The 
agency  should  provide  the  counseling 
required  by  Sections  205  and  206  of  ffie 
Model  Act  to  any  parent  seeking  a 
judicial  termination  with  whom  it  is 
involved,  but  the  law  ultimately  depends 
on  the  court  to  ensure  that  the  parent’s 
rights  are  protected  and  that  the  parent’s 
consent  is  an  informed,  volimtary  one. 

Section  306.  Hearing  on  Petition  for 
Voluntary  Termination  of  Parental 
Rights:  Decree  and  Disposition 

Agencies  must  be  aware  that  such 
petitions  can  be  filed  prior  to  the  birth  of 
the  child,  but  will  not  be  heard  until  at 
least  72  hours  have  elapsed  after  the 
birth  of  the  child  or,  if  die  child  is  an 
American  Indian  subject  to  the  Indian 
Child  Welfare  Act,  until  10  days  have 
elapsed.  Procedures  for  the  hearing  and 
possible  dispositions  are  contained  in 
this  section.  An  agency  should  be  aware 
that,  if  the  court  denies  the  petition  for 
termination,  the  court  may  order  the 
agency  to  investigate  the  child’s 
situation  and  report  back  to  the  court 
with  a  plan  or  a  recommendation  for  the 
child’s  care. 

Section  307.  Restoration  of  Parental 
Rights  Relinquished  or  Voluntarily 
Terminated 

Unless  notification  is  waived,  the 
agency  must  notify  the  parent  if: 

The  child  is  not  placed  for  adoption 
within  one  year  after  the  relinquishment 
or  voluntary  termination  is  effective. 

The  child’s  placement  for  adoption  is 
terminated  within  one  year  and  the  child 
is  not  again  placed  for  adoption  within 
six  months.  The  agency,  however, 
always  has  at  least  one  year  to  make  a 
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successful  adoptive  placement  of  the 
child. 

The  parent  has  a  right  to  a  hearing 
within  30  days  of  the  mailing  of  the 
notice  to  request  a  restoration  of 
parental  rights.  The  agency  can  present 
evidence  against  the  request.  If  die  court 
denies  the  parent’s  decision  for 
restoration,  the  agency  must  continue  to 
monitor  the  child’s  placement  and 
develop  a  permanent  plan  for  the  child, 
subject  to  court  review  every  six 
months. 

If  the  parent  has  relinquished  parental 
rights  or  custody  has  been  transferred 
upon  voluntary  termination,  the  agency 
must  inform  the  parent  on  request,  on 
whether  the  child  has  been  adopted. 

This  provision  has  a  retroactive  effect 
so  the  information  must  be  provided  to 
parents  whose  rights  were  terminated 
even  before  the  effective  date  of  the 
Model  Act. 

Section  308.  Putative  Fathers 

Prior  to  the  placement  of  a  child  for 
adoption,  the  rights  of  any  man  named 
as  a  putative  father  must  be  terminated. 
This  section  sets  forth  the  legal 
procedures  which  provide  a  basis  for  the 
termination  of  his  rights  if  he  chooses 
not  to  involve  himself  in  actively 
seeking  custody  of  the  child. 

When  the  putative  father  has  been 
offered  counseling  (Section  205  and  206], 
but  does  not  make  a  decision  within  a 
reasonable  time  or  refuses  to  cooperate 
with  the  agency  in  making  a  plan  for  the 
child,  the  agency  must  file  a  Notice  of 
Intent  to  Terminate  Parental  Rights  in 
the  court  located  when  the  agency  or 
mother  plans  to  place  the  child  for 
adoption. 

The  Notice  of  Intent  allows  the 
putative  father  30  days  in  which  to  take 
one  of  four  courses  of  action: 

He  may  disclaim  paternity  of  the 
child,  in  which  case  he  has  no  further 
rights  with  respect  to  the  child.  A 
disclaimer  of  paternity,  like  a 
relinquishment,  serves  as  evidence  that 
the  child  has  been  legally  freed  for 
adoption  and  must  be  filed  along  with 
the  petition  for  the  child’s  adoption. 

He  may  relinquish  the  child  to  an 
agency. 

He  may  file  a  petition  for  the 
voluntary  termination  of  his  pcirental 
rights. 

He  may  file  an  Intent  to  Take  Custody 
of  the  child  in  which  case  the  coiul  will 
hold  a  hearing  within  15  days  to 
adjudicate  paternity. 

If  a  finding  of  paternity  results,  the 
father  has  60  days  to  take  physical 
custody  of  the  cUld,  and  the  agency  will 
be  ordered  to  assist  the  father  in 
developing  a  plan  for  his  child.  If  the 
father  foils  to  take  custody,  the  court 


may  proceed  to  terminate  his  paternal 
rights. 

If  the  putative  father  takes  no  action 
after  receiving  a  Notice  of  Intent  to 
Terminate,  the  coimt  may  terminate  his 
rights  on  the  basis  of  his  inaction 
(Section  313(d)(3)).  When  the  Notice  of 
Intent  cannot  be  served  upon  the 
putative  father,  the  agency  is  required  to 
make  a  diligent  search  for  him  (Action 
311). 

The  procedures  outlined  in  this 
section  should  help  to  prevent  undue 
delay  in  making  permanent  plans  for  a 
child.  Because  of  the  effect  of  a 
disclaimer  of  paternity,  the  state 
adoption  administration  is  given  the 
responsibility  to  design  forms  and 
procedures  which  will  assure  that  the 
father  is  fully  aware  of  the 
consequences  of  disclaiming  paternity. 

Section  309.  Court  Petition  for 
Involuntary  Termination  of  Parental 
Rights 

Petitions  for  Involuntary  Termination 
of  Parental  Rights  may  be  filed  by: 

Licensed  child  placement  or  child¬ 
caring  agencies. 

Either  parent  with  respect  to  the  other 
parent. 

The  child’s  guardian,  legal  custodian, 
attorney,  or  guardian  ad  litem. 

The  child’s  de  facto  parent. 

This  section  specifies  the  format  and 
outlines  the  elements  to  be  included  in 
the  petition. 

Agencies  must  make  every  effort 
necessary  to  reimite  the  birth  family 
when  a  child  is  placed  into  foster  care.  If 
services  do  not  result  in  retmification  of 
the  child  with  his  family,  the  agency  has 
the  responsibility  to  consider  adoption 
as  a  way  of  providing  a  permanent 
family  for  the  child.  If  the  agency 
determines  adoption  is  the  best  plan  for 
the  child  and  the  parents  are  unwilling 
to  terminate  their  rights,  the  agency 
must  quickly  act  to  petition  the  court  for 
an  involuntary  termination.  The  agency 
should  not  delay  the  filing  of  a  petition 
for  the  reason  that  no  adoptive  family 
presently  is  available  for  the  child. 

In  the  case  of  an  abandoned  child, 
abandonment  is  conclusively  presmned 
if  the  parent  does  not  claim  the  child 
within  two  months  after  the  child  is 
found,  and  the  identity  and  location  of 
the  parent  cannot  be  determined  by 
diligent  search.  Any  licensed  child¬ 
caring  or  child  placement  agency  having 
custody  of  an  abandoned  child  must  file 
a  petition  for  involuntary  termination  of 
parental  rights  on  behalf  of  an 
abandoned  child  within  10  days  after 
the  agency  establishes  such 
abandonment. 


When  preparing  to  file  a  petition  for 
the  involimtary  termination  of  parental 
rights,  the  agency  should: 

Consult  with  its  legal  counsel  to 
assure  that  adequate  grounds  exist  to 
file  the  petition  and  that  evidence  is 
sufficient  to  support  the  allegations  in 
the  petition.  The  legal  counsel  should 
prepare  social  workers  for  testifying  at 
the  hearings. 

Prepare  the  birth  parents  for  court 
action  by  explaining  the  reason  for  the 
decision  to  terminate  their  rights, 
advising  them  of  their  right  to  and 
method  of  seeming  legal  counsel,  and 
discussing  the  effects  of  the  termination. 

Discuss  the  proceeding  with  the  child, 
as  age  appropriate,  and  help  prepare 
him  for  his  court  appearance,  if  it  is 
necessary. 

Section  310.  Notice;  Waiver  of 
Appearance 

This  section  calls  for  the  agency 
petitioning  the  court  to  provide  a  notice 
and  a  copy  of  the  petition  to  be 
personally  served  on  the  individuals 
specified  in  the  Model  Act.  If  any  of 
these  individuals,  except  for  the  parent, 
wish  to  waive  their  appearance,  they 
may  do  so  either  in  writing  or  by  a 
personal  visit  to  the  court. 

If  personal  service  of  notice  cannot  be 
made  on  a  known  parent,  the  court  will 
order  substitute  service  according  to  its 
own  rules.  Substitute  service  may 
include: 

Sending  the  notice  by  certified  or 
registered  mail,  return  receipt  requested, 
to  a  person’s  last  known  address  in 
advance  of  the  hearing. 

Publishing  the  notice  in  a  newspaper 
of  general  circulation  in  the  commimity 
where  the  parent  is  thoxight  to  live,  or  if 
the  parent’s  where-abouts  are  totally 
unknown,  in  the  community  where  foe 
court  is  located. 

When  attempting  to  identify  or  locate 
a  birth  parent,  foe  agency  is  required  to 
conduct  a  diligent  search,  which 
includes: 

Checking  any  parent  registry  in  which 
foe  peu'ent  could  reasonably  be  expected 
to  have  registered  a  claim  of  paternity. 

Discreet  inquiry  among  relatives, 
fiiends,  community,  and  employers. 

Direct  inquiries  to  a  postmaster,  foe 
division  of  motor  vehicles,  appropriate 
branch  of  foe  armed  forces,  sheriffs 
office  or  state  bureau  of  criminal 
identification,  probation  or  parole  office, 
telephone  or  city  directories,  bureau  of 
vital  statistics,  and  local  agencies 
responsible  for  birth  registrations  and 
marriage  certificates.  In  addition,  foe 
agency  should  make  full  use  of  foe 
information  on  foe  child’s  birth 
certificate. 
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The  court  will  not  proceed  unless  a 
diligent  search  is  accomplished  to 
identify  and  locate  the  parent.  The 
agency  must  be  able  to  document  for  the 
court  the  efforts  they  have  made  in  this 
endeavor  (Section  311).  If  the  person  is 
known  not  to  understand  spoken  or 
written  English,  the  agency  must  give  all 
notices  in  the  person's  language  or 
through  an  interpreter.  The  agency 
should  provide  documentation  that  this 
procedure  has  been  followed. 

Section  311.  Preliminary  Hearing;  Right 
to  Counsel;  Competency 

This  section  provides  for  a 
preliminary  hearing  at  which  the  comt 
can  verify  that  all  parties  have  received 
notice  as  required  by  Section  310  and 
assure  that  the  parties  are  represented 
by  counsel. 

The  social  worker  who  is  working 
with  the  child  and  birth  parents  and  will 
be  representing  the  agency  at  the 
hearing,  should  be  represented  by 
counsel  provided  by  the  agency.  It  is 
preferable  that  the  same  attorney  work 
with  the  agency  consistently  so  Uiat  he 
is  familiar  with  the  kinds  of  cases  for 
which  his  services  are  needed.  The 
attorney  should  consult  with  the  staff 
member  representing  the  agency  on  the 
necessary  preparation  of  a  case  for  the 
court,  the  adequacy  of  the  evidence,  and 
how  to  testify  in  a  court  hearing.  The 
attorney  should  also  be  available  to 
appear  at  a  court  hearing  to  represent 
the  agency,  if  necessary. 

If,  during  the  hearing,  the  court  has 
doubts  about  the  competency  or  the 
ability  of  the  parent  to  care  for  the  child, 
the  court,  on  its  own  motion  or  the 
motion  of  any  other  party  to  the  hearing, 
can  order  an  examination  of  the  parent 
by  an  appropriate  specialist.  The  costs 
for  the  examination  can  be  assumed  by 
the  court  or  assigned  to  another  party. 
The  examination  results  must  be 
received  within  30  days  by  the  court  and 
the  individual  examined. 

If  it  was  not  possible  to  serve  notice 
of  the  hearing  on  a  parent  and  the  court 
finds  the  agency’s  efforts  to  identify  or 
locate  a  parent  inadequate,  the  court 
may  order  the  agency  to  make  a  diligent 
search  if  it  has  not  already  done  so,  or  if 
the  agency  had  made  a  search,  the  court 
may  order  the  agency  to  search  more 
diligently. 

'The  court  may  also  require  the  known 
parent  to  testify  regarding  the  identity 
and  residence  of  the  other  parent,  or  the 
court  may  require  the  known  parent  to 
furnish  the  information  in  an  affidavit. 

Section  312.  Assessment  of  Child  and 
Report 

When  the  action  for  involimtary 
termination  of  parental  rights  is 


contested,  or  if  the  court  believes  it  is 
necessary,  the  court  will  order  an 
assessment  of  the  child’s  needs  by  a 
party  other  than  the  petitioning  agency. 
If  there  are  no  other  examiners 
available,  the  agency  can  complete  the 
assessment  upon  the  court’s 
determination.  The  court  must  have  the 
report  within  30  days  unless  it  grants  an 
extension. 

The  agency  is  responsible  for 
cooperating  with  the  examiner  who  is 
preparing  Ae  report.  The  report  must 
.  address: 

The  allegations  in  the  petition. 

The  present  physical,  mental,  and 
emotional  needs  of  the  child  and  birth 
parents  and  any  prior  medical, 
psychological,  and  psychiatric  reports. 

The  past  and  present  relationsUp  of 
the  child  to  his  parents  and  to  his 
siblings. 

The  plan  for  the  child's  future. 

The  nature  and  extent  of  services  to 
the  child  and  family,  and  any  service 
plans  that  have  been  executed. 

Any  other  facts  relating  to  the  child’s 
best  interests. 

Section  313.  Adjudicatory  Hearing  for 
Involuntary  Termination  of  Parental 
Rights 

This  section  provides  for  an 
adjudicatory  hearing  within  30  days  of  a 
preliminary  hearing  to  determine 
whether  groimds  for  termination  exist, 
and  outlines  what  these  grounds  are. 

An  agency  must  be  familiar  with  these 
grounds,  as  they  form  the  basis  for  the 
agency’s  decision  to  petition  the  couri 
for  termination.  The  agency  must  also 
be  certain  that  it  has  sufficient  evidence 
to  prove  its  allegations  at  the  time  of  the 
court  hearing,  lihe  law  discusses  in 
detail  what  evidence  the  court  will 
consider  in  making  its  decision,  and  the 
agency  must  be  aware  of  these 
considerations. 

The  agency  will  be  obligated  to  show 
what  efforts  it  has  made  to  offer 
services  to  the  birth  parents  and  child 
and  to  reunite  the  family.  These  should 
include  efforts  to: 

Help  the  parent  visit  the  child  and 
remain  in  contact  with  him  as  part  of  the 
plan  for  reunion. 

Help  the  parent  to  find  ways  to  pay  a 
reasonable  sum  toward  the  costs  of 
caring  for  the  child. 

Help  the  parent  with  his  own 
adjustment  toward  achievement  of  the 
child’s  return  to  home. 

Develop  a  service  plan  with  the 
parent  and  document  the  extent  to 
which  the  mutual  obligations  have  been 
fulfilled. 

Help  the  parent  consider  the  child’s 
wishes  if  he  has  been  out  of  the  care  of 
the  parent  for  over  three  years.  This  has 


special  significance  if  the  child  has 
indicated  a  desire  to  remain  with  his  de 
facto  parent. 

Agencies  should  note  that  the  Model 
Act  also  states  that  the  rehabilitation  of 
the  parent  is  not  alone  sufficient  for 
continuance  of  a  legal  parent-child 
relationship. 

Section  314.  Disposition  of  Petition  for 
Involuntary  Termination  of  Parental 
Rights 

If  sufficient  groimds  exist,  the  court 
will  enter  an  order  terminating  parental 
rights  €md  appoint  a  person  (usually  a 
representative  of  the  petitioning  agency) 
as  the  child’s  guardian.  The  guardian 
has  the  responsibility  to  develop  a 
permanent  placement  plan  for  the  child 
and  to  report  on  the  implementation  of 
the  plan  to  the  court  in  90  days,  with  an 
update  every  six  months  imtU  a 
permanent  placement  is  made. 

If  the  court  does  not  find  sufficient 
grounds  for  involuntary  termination,  the 
court  may  return  the  child  to  the  custody 
of  the  parents,  or  may  place  the  child 
under  the  supervision  of  an  agency.  If 
the  court  elects  the  latter  option,  the 
agency  must  file  reports  for  the  review 
of  the  court  no  later  than  six  months 
after  the  order  and  annually  thereafter. 

The  agency  must  be  prepared  to  give 
whatever  service  the  court  requests  for 
the  child.  If  the  child  is  under  the 
supervision  and  in  the  care  of  the 
agency,  the  agency  is  responsible  for 
making  regular  reviews  and  plans  for 
the  child’s  permcment  care.  In  addition 
to  preparing  annual  written  reports  on 
these  reviews  and  plans,  the  agency  can 
expect  to  appear  annually  before  the 
court  or  a  referee  to  review  the  plans 
and  consider  the  future  of  the  child.  To 
make  these  hearings  as  useful  as 
possible  in  planning  for  the  child,  the 
agency  should  develop  and  present  to 
the  court  alternative  plans  for  the  child, 
including  an  evaluation  of  the  agency’s 
and  the  child’s  preferences  with  respect 
to  each  alternative. 

Section  315.  Court  Order  Granting 
Termination  of  Parental  Rights 

This  section  provides  for  a  written 
order  which  is  final  unless  there  is  an 
appeal.  If  there  is  an  appeal,  the  agency 
counsel  should  represent  the  agency 
(Section  108). 

Section  316.  Effect  of  Termination 
Decree  of  Relinquishment;  Attack 

Section  104  of  the  Model  Act  spells 
out  the  character  and  effect  of  the 
termination  of  parental  rights;  this 
section  adds  a  number  of  related 
considerations.  An  agency  should  note 
that,  although  birth  parents  have  no 
right  to  receive  notice  of  or  to 
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participate  in  an  adopting  hearing,  they 
may  do  so  if  the  adoptive  parents  agree. 

If  the  termination  decree  or  the 
relinquishment  is  challenged: 

•  The  adoptive  petitioner  or  adoptive 
parent  shall  immediately  be  notified  by 
any  agency  that  learns  of  the  challenge. 
The  notifying  agency  shall  certify  to  the 
court  that  such  notice  was  given. 

•  The  child  and  the  adoptive  parents 
are  considered  interested  parties  and 
must  have  an  opportimity  to  be  heard. 
The  agency  that  participated  in  the 
adoption  should  be  sure  that  the 
adoptive  family,  and  the  child  if  old 
enough,  imderstand  the  implications  of 
the  challenge. 

Section  317.  Appointment  of  Counsel  in 
Judicial  Proceedings  To  Terminate 
Parental  Rights 

There  are  several  situations  in  which 
the  court  must  appoint  counsel  for  the 
child  and  his  parents,  and  others  in 
which  the  court  has  discretion  to 
appoint  counsel.  At  any  hearing  in 
which  termination  is  being  contested 
and  the  agency  is  a  pfirty,  the  social 
worker  and  the  agency  should  be 
represented  by  the  agency’s  coimsel. 

Section  318.  Authority  and  Duties  of 
Guardian  of  Child’s  Person 

The  responsibility,  duties,  and 
authority  of  the  child’s  guardicm  are 
outlined  in  this  section.  'The  guardian 
may  be  the  director  of  the  agency  or  a 
social  worker  in  the  agency.  The 
guardian  is  obligated  by  law  to 
discharge  certain  duties  and  will  be  held 
accoimtable  by  the  court  for  his 
performance.  To  ensure  that  the  agency 
representative  appointed  as  guardian 
acts  in  accord  with  legal  requirements, 
agencies  must  develop  policies  detailing 
the  decisions  which  require  the 
guardian’s  signature,  the  extent  of  the 
guardian’s  authority,  and  the  decisions 
which  only  the  coiui  may  make. 

Section  319.- Restoration  of  Legal  Parent- 
Child  Relationship  at  Majority 

When  a  child  whose  parents’  rights 
have  been  terminated  reaches  majority 
and  has  not  been  adopted,  either  the 
child  or  the  parent  may  petition  for  the 
restoration  of  the  legal  parent-child 
relationship.  Agencies  should  inform 
parents  and  children  of  this  provision  of 
the  law  and  assist  children  reaching 
majority  who  wish  to  file  such  actions. 
The  establishment  of  provisions  for 
restoration  of  parental  rights  may  serve 
to  reduce  any  reluctance  on  the  part  of 
an  agency  or  the  court  to  terminate 
parental  rights  when  a  specific  adoptive 
home  is  not  available  for  a' child. 


TITLE  rV.  ADOPTION  PROCEEDINGS 

Title  rV  sets  forth  the  steps  and 
requirements  for  the  legal 
consummation  of  an  adoption. 

Section  401.  Adoption  Petition 

This  section  provides  for  the  filing  of  a 
petition  by  the  adoptive  parents  and 
specifies  what  it  should  contain  and  the 
documents  that  should  be  filed  with  the 
petition.  The  court  will  file  copies  of  all 
petitions  with  the  state  adoption 
administration  after  the  adoption  is 
completed  (Section  405). 

The  agency  should  furnish  to  the 
adoptive  family’s  attorney  any  material 
and  dociiments  the  agency  has  that 
would  assist  in  preparing  and  filing  the 
petition.  Such  material  includes: 

•  A  certified  copy  of  the  birth  record. 

•  The  original  relinquishment 
document  or  certified  copy  of  the  court 
decree  terminating  parental  rights  or  a 
disclaimer  of  paternity. 

•  Affidavits  of  costs  associated  with 
the  adoption. 

•  Records  compiled  by  the  agency 
that  represent  the  preplacement  history 
of  the  child,  the  approved  assessment  of 
the  adoptive  family  and  the  birth 
parents’  history,  as  well  as  reports 
compiled  in  connection  with  Section  205, 
206,  303,  312,  and  207,  if  the  child  had 
previously  been  unsuccessfully  placed 
with  an  adoptive  family. 

If  the  child  has  had  a  previous 
relationship  with  the  adoptive  family,  as 
might  be  the  case  in  relative  or 
stepparent  adoptions  or  long-term  foster 
care  situations,  the  petition  should  be 
filed  as  soon  as  possible.  A  petition 
must  always  be  filed  within  12  months 
after  the  adoptive  placement  began, 
except  in  certain  t^es  of  intercountry 
adoptions  where  the  petition  must  be 
filed  30  days  after  the  placement 
(Section  204).  The  agency  should  have 
an  administrative  review  procedure  to 
ensure  the  timely  filing  of  petitions; 
Section  207  of  the  Act  places  certain 
responsibilities  on  the  agency  providing 
postplacement  services  with  respect  to 
the  timely  filing  of  petitions. 

Section  402.  Agency  Report 

’The  adoption  hearing  will  not  be  held 
imtil  an  agency  has  submitted  reports  to 
the  court  that: 

•  Verify  the  statements  in  the 
petition. 

•  Assess  the  adjustment  of  the  child 
and  adoptive  family  to  each  other.  An 
assessment  of  the  child’s  physical, 
mental,  and  emotional  health  furnishes 
an  indication  of  the  child’s  adjustment 
to  the  adoptive  family.  If  the  child  was 
identified  as  one  with  special  needs 
when  he  was  placed  with  the  family,  the 


child’s  special  needs  should  be 
specifically  addressed  in  the  report  to 
the  court. 

•  Review  the  reports  of  the  period  of 
preplacement  and  placement 
supervision.  This  should  highlight 
significant  points  and  provide  a 
rationale  for  the  present  adjustment  or 
lack  of  it. 

•  Address  any  matters  relevant  to  the 
adoption. 

The  report,  together  with  a 
recommendation  on  granting  the 
adoption  petition,  must  be  filed  within 
45  days  after  the  filing  of  the  petition. 
Agencies  must  establish  and  adhere  to 
the  court’s  deadlines  so  the  adoption  is 
not  delayed  by  any  agency  action  or 
inaction.  'The  agency  should  have  a 
procedure  for  administrative  monitoring 
of  this  process. 

If  the  adoption  petitioner  is  a 
stepparent  or  a  relative  to  the  third 
degree  or  closer,  the  report  should 
include  the  results  of  an  interview 
conducted  by  an  agency  staff  member 
with  the  parent  who  is  consenting  to  the 
adoption.  The  report  should  indicate 
whether  the  parent’s  consent  appears  to 
be  voluntary  and  whether  the  parent 
understood  the  meaning  and 
consequences  of  the  consent  and  the 
adoption.  The  parent’s  feelings  about 
the  adoption  should  also  be  a  part  of  the 
report. 

Section  403.  Request  for  Hearing: 
Appointment  of  a  Guaidian  Ad  Litem, 
Notice 

This  section  provides  for  notice  of  the 
hearing  to  all  parties — prospective 
adoptee,  prospective  adoptee’s 
guardian,  all  agencies  involved.  The 
birth  parents  will  also  be  included  if 
there  is  a  prior  written  agreement  with 
adoptive  parents  to  give  such  notice.  If 
the  court  determines  that  there  is  no 
person  or  agency  with  authority  to 
consent  to  Ae  adoption,  as  may  be  the 
case  in  an  intercoimtry  adoption,  the 
court  will  appoint  a  guardian  ad  litem 
with  the  authority  to  consent. 

The  Model  Act  has  no  requirement  for 
a  minimum  length  of  time  the  child  must 
be  in  the  adoptive  home  before  the 
adoption  hearing.  This  approach  allows 
the  adoptive  parents  to  proceed  with  the 
adoption  as  soon  as  they  are 
comfortable  doing  so.  The  agency 
providing  postplacement  services  should 
be  prepared  to  assist  the  adoptive 
parents  in  considering  the  timing  of  the 
adoption,  if  necessary. 

Section  404.  Who  May  Consent  to 
Adoption 

A  number  of  consents  are  necessary 
before  a  final  decree  of  adoption  can  be 
issued.  With  the  exception  diat  a  child 
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must  consent  in  the  presence  of  the 
court,  consents  may  be  submitted  in 
writing  if  they  are  properly  notarized  or 
certified. 

A  child  10  years  of  age  or  older  must 
consent  in  writing,  if  he  is  able  to  do  so, 
and  the  court  will  consult  a  child  over 
seven  years  but  under  10  years  of  age  as 
to  his  wishes.  Most  courts  have  a  brief 
private  discussion  with  a  child  if  he  is 
old  enough  and  able  to  imderstand  the 
meaning  of  the  adoption  hearing.  The 
ability  of  the  adoptee  with  intellectually 
or  emotionally  handicapping  conditions 
to  imderstand  the  intent  of  the  final 
hearing  and  the  consents  should  be 
considered  in*  carrying  out  this 
requirement  and  in  preparing  the  child 
for  the  hearing. 

In  agency  adoptions  the  consent  is 
given  by  the  agency  on  the  basis  of  a 
relinquishment  or  a  judicial  termination 
of  parental  rights.  The  agency  may 
withhold  its  consent  if  it  has  sufficient 
documentation  for  the  court  to  show 
that  the  adoption  is  not  in  the  best 
interests  of  the  child. 

The  agency  should  prepare  the 
adoptive  family  for  the  hearing  and 
encourage  them  to  mark  the  event  in  a 
special  manner  such  as  a  family 
celebration. 

Section  405.  Disposition  of  Petition 

This  section  provides  for  the  court  to 
enter  an  adoption  decree  if  it  finds  that 
the  petition,  the  accompanying 
documents,  and  the  evidence  warrant 
the  granting  of  the  petition. 

At  the  adoption  he£iring  the  social 
worker  or  a  designated  representative  of 
the  agency,  who  prepared  or  is  familiar 
with  the  documents  and  the  report, 
should  appear  to  be  examined  on  the 
contents  of  the  report  if  the  court 
desires. 

The  report  should  cover  the 
postplacement  period  and  include 
observations  on  the  adjustment  of  die 
child  and  the  adoptive  family  to  each 
other.  It  should  describe  the  kinds  of 
postplacement  services  the  agency  has 
given  to  the  family,  and  describe  any 
special  services  provided  to  help  the 
child  in  his  adjustment  to  his  adoptive 
fapiily.  The  report  should  clearly  state 
the  outcomes  of  these  services. 

If  any  conditions  for  adoption  have 
not  been  met  but  the  court  believes  they 
could  be  expected  to  be  met  within  a 
reasonable  time,  the  court  may  continue 
the  hearing  for  up  to  six  months  with  the 
expectation  that  the  problems  will  be 
resolved.  The  final  disposition,  however, 
must  occur  no  later  than  12  months  after 
the  petition  was  filed. 


Section  406.  Adoption  Decree;  Review; 
Appeal 

An  adoption  decree  establishes  the 
legal  relationship  of  parent  and  child 
and  is  considered  a  i^al  order  for 
purposes  of  appeal. 

If  the  court  order  is  challenged  within 
the  state,  the  court  in  which  the 
challenge  is  filed  will  notify  an  agency 
of  the  challenge.  The  agency  must  then 
notify  the'  adoptive  parents,  the  adoptee, 
and  ^e  agency  that  placed  the  child  for 
adoption  (if  different  fi'om  the  agency 
providing  notice).  All  persons  or 
agencies  receiving  notice  are  considered 
parties  and  will  have  the  opportunity  to 
be  heard  regarding  the  challenge. 

If  the  court  order  is  challenged  in 
another  state,  any  agency  that  learns  of 
this  challenge  must  notify  the  adoptive 
parents. 

Section  407.  Plan  for  the  Child 

If  the  adoption  petition  is  denied,  the 
court  will  retain  jurisdiction  unless  the 
child  was  under  the  jurisdiction  of 
another  court  prior  to  the  filing  of  the 
petition,  in  which  case  the  jurisdiction 
may  revert  to  the  court  previously 
exercising  jurisdiction. 

The  court  will  order  the  agency  to 
remove  the  child  from  the  adoptive 
placement  unless  the  petitioner  is  the 
child's  birth  parent  or  the  agency 
requests  approval  to  continue  the  child’s 
placement  in  the  home  for  foster  care; 
the  law  permits  the  court  to  approve  a 
plan  for  the  child  to  remain  in  foster 
care  placement  with  the  petitioners. 
Agency  considerations  in  recommending 
such  a  plan  would  include  the  following: 

•  The  reasons  for  the  denial  of  the 
petition. 

•  The  wishes  of  the  child  and  the 
adoptive  petitioners  with  regard  to  the 
continuation  of  the  placement  and  the 
relationship. 

•  The  child’s  need  for  a  stable 
placement  and  the  likelihood  that  a 
foster  care  placement  in  this  home  could 
provide  such  stability. 

•  The  wishes  of  the  birth  parents  if 
they  are  involved  with  the  child. 

If  the  continuation  of  the  child’s 
placement  in  the  petitioners’  home  is  not 
possible  or  desirable,  the  agency  making 
the  adoptive  placement,  or  anodier 
agency  with  ^e  approval  of  the  court, 
must  make  an  alternate  plan  for  the 
child.  The  law  specifies  a  preference  for 
another  adoptive  placement  for  the 
child,  and  requires  that  any  plan  that 
does  not  have  as  a  goal  another 
adoptive  placement  include  a  full 
explanation  of  the  reasons. 

After  the  agency  makes  a  plan,  it  must 
be  presented  to  the  court  for  approval. 
Once  the  court  approves  the  agency’s 


plan,  the  agency  is  required  to  report  to 
the  court  at  least  every  six  months  on 
the  implementation  of  the  plan.  These 
reports  must  continue  to  be  submitted  to 
the  court  imtil  another  placement  for 
adoption  is  made  or  until  the  child 
reaves  the  age  of  majority. 

The  agency  making  a  placement  plan 
for  a  child  volimtarily  Relinquished  to  it 
for  adoption  must  consider  and  adhere 
to  the  requirements  of  Section  307  of  the 
Model  Act.  This  section  requires  that  the 
birth  parents  signing  the  relinquishment 
be  notified  after  the  child  is  removed 
from  a  preadoptive  placement  unless  the 
child  is  again  placed  for  adopfion  within 
six  months,  or  the  birth  parent  has 
expressly  waived  the  ri^t  to  such 
notification. 

When  the  agency  is  considering  the 
plan  for  a  child  relinquished  voluntarily, 
immediate  contact  with  a  birth  parent 
retaining  the  right  to  notification  should 
be  considered  rather  than  waiting  the 
six  months  permitted  by  law.  'The  birth 
parent  may  choose  to  reinvolve  himself 
in  planning  for  the  child,  or  may  seek  to 
resume  custody  and  to  petition  for 
restoration  of  parental  rights  (Section 
307). 

TITLE  V.  RECORDS 

Recordkeeping  requirements  imposed 
by  the  Model  Act  serve  a  number  of 
purposes: 

•  To  impose  structure  and  control 
over  proceedings. 

•  'To  assure  accountability  in 
performcmce. 

•  To  create  a  written  social  and 
medical  history  that  must  often 
substitute  for  the  interpersonal  contacts 
in  an  adoptee’s  formation  of  a  sense  of 
identity. 

•  To  assist,  if  indicated,  in  reuniting 
the  adult  adoptee  with  members  of  his 
birth  family. 

•  To  provide  a  means  by  which 
quality  of  service  can  be  evaluated  for 
licensing  purposes. 

The  Model  Act — ^particularly  Title  V — 
embodies  the  recognition  that  persons 
involved  in  the  adoption  process  need 
information  and  that  the  agency  has  a 
responsibility  to  make  that  information 
accessible. 

Section  501.  Retention  of  Records 

The  law  requires  that  the  records  of 
the  agency  and  the  court  compiled  in 
any  proceedings  covered  by  the  Act  be 
retained  for  99  years  after  the  child 
reaches  the  age  of  majority.  Retention 
assures  that  &e  material  will  be 
available  in  future  years  to  adult 
adoptees,  birth  parents,  and  adoptive 
parents. 

The  agency  which  compiles  the 
records  has  the  primary  responsibility 
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for  maintaining  and  retaining  records.  If 
an  agency  discontinues  its  operation,  all 
termination  and  adoption  records  are  to 
be  transferred  to  the  state  adoption 
administration,  which  has  been 
designated  to  accept  and  preserve  them. 

It  is  the  responsibility  of  the  agency  to 
establish  a  records  retention  policy  that 
clearly  outlines  the  following: 

•  Staff  members  responsible  for 
preparing  the  case  record  for  storage. 

•  Staff  members  responsible  for 
maintaining  a  master  file  that  identifies 
where  each  case  record  is  stored.  It  is 
important  that  a  cross  reference  system 
be  utilized  to  aid  in  the  proper 
identification  of  case  records. 

•  Documents  that  are  to  be  retained 
and  those  that  may  be  destroyed 
because  of  duplication  or  incorporation 
in  another  report. 

•  The  manner  of  storage.  The 
retention  and  storage  of  records  can  be 
cumbersome  if  they  are  retained  in  their 
original  state.  An  alternative  for  an 
agency  with  a  large  volume  of  cases  is 
the  use  of  microfilm. 

Although  each  agency  can  establish 
its  own  guidelines  for  recordkeeping, 
documents  compiled  pursuant  to  the 
following  sections  of  the  Model  Act 
must  be  retained: 

•  Section  104(c).  Written  agreement 
for  continuing  contact  of  the  ^Id  with 
the  birth  parents. 

•  Section  205.  Adoptive  parent 
application,  agency  record  of 
preliminary  investigation  and  approval 
of  adoptive  applicants  for  the  particular 
child  in  question,  report  on  the  birth 
parents,  assessment  of  the  child, 
medical  and  genetic  information  on  the 
birth  parents,  and  medical  information 
and  medical  assessment  of  the  child. 

•  Section  206.  Report  to  court  for  a 
placement  made  by  a  parent; 
accompanying  forms  completed  by  birth 
parents  and  child’s  examining 
physicians;  and  prenatal,  delivery,  and 
postnatal  reports. 

•  Section  207.  Reports  on 
postplacement  services  and  records  on  a 
child  removed  fi'om  an  adoptive 
placement. 

•  Section  303.  Relinquishment 
document,  tape  recording  or  written 
record  of  relinquishment  proceeding, 
and  waiver  of  notice. 

•  Section  304.  Revocation  of 
relinquishment. 

•  Section  305  and  306.  Petition  to 
terminate  parental  rights  and 
accompanying  documents  and  court 
order. 

•  Section  307.  Parent’s  waiver  of 
notice  of  agency  failure  to  place  a 
relinquished  child. 

•  Section  311.  Court-ordered  report  on 
competency  of  a  party. 


•  Section  312.  Assessment  of  child. 

•  Section  318.  Guardian  reports  to 
court. 

•  Section  401.  Adoption  petition  and 
accompanying  documents  and  court 
order. 

•  Section  402.  Report  to  court  on  the 
adjustment  of  the  child  and  adoptive 
family  to  each  other. 

•  Section  407.  Report  on  placement 
plan  for  child  and  follow-up  reports  if 
adoption  petition  is  denied. 

•  Section  703.  Report  and  agency 
certification  of  subsidy  eligibility. 

In  an  intercountry  adoption,  an 
agency  must  obtain  as  much  of  the 
foregoing  material  as  is  available  and 
maintain  it  according  to  the  established 
records  retention  policy. 

In  interstate  placements  and  cases 
transferred  between  jurisdictions,  the 
agency  sending  the  child  should  forward 
whatever  materials  the  receiving  agency 
needs  to  discharge  its  duties.  The 
sending  agency,  however,  should  retain 
a  complete  case  file  and  should  be 
viewed  as  the  primary  source  of 
information  about  the  child. 

Section  502.  Birth  Records 

Section  502  outlines  procedures  for 
amendment  and  sealing  of  the  child's 
original  birth  record  once  the  adoption 
is  completed. 

The  agency  should  help  the  adoptive 
family  understand  the  importance  of 
having  the  birth  record  amended  and  of 
having  a  copy  for  the  child  and  for 
themselves.  'The  Model  Act  specifies  the 
data  which  are  to  appear  on  the 
amended  certificate  and  provides  for  the 
sealing  of  the  original  birth  certificate. 
The  original  certificate  remains  sealed 
to  the  adoptee  until  he  attains  majority, 
at  which  time  he  may  inspect  the 
original  record  which  contains  the 
names  of  his  birth  parents. 

Section  503.  Court  Records 

Court  records  are  maintained  by  the 
clerk  of  the  court  as  part  of  the  ju^cial 
system  and  are  sealed  to  prevent 
inspection  by  the  public.  Parties  to 
termination  or  adoption  proceedings, 
however,  may  obtain  access  upon 
application  to  the  clerk;  this  right  of 
access  includes  an  agency  which  had 
custody  or  guardianship  of  a  child  who 
was  a  party  to  the  proceeding. 

Section  504.  Records  of  Agencies 

This  section  covers  the  confidentiality 
of  agency  records  and  the  provisions  for 
access  to  these  records.  It  also  provides 
for  access  by  the  public  agency  to 
voluntary  agency  records  under  certain 
conditions. 


Contents  of  Records 

The  law  provides  access  to  records  to 
those  persons  who  have  legal 
entitlement  and  who  can  verify  their 
identity.  Because  many  adult  adoptees 
may  not  have  any  other  source  of 
information  about  their  biological 
heritage,  it  is  imperative  that  agencies 
obtain  a  complete  legal,  social,  and 
medical  history  fi'om  the  birth  parents  at 
the  time  of  relinquishment;  keep 
accurate  case  notes  summarizing  agency 
services  provided;  and  maintain  records 
as  required  by  Section  501  of  the  Model 
Act.  At  a  minimum,  the  following 
information  should  be  included  in 
agency  records: 

•  Information  about  the  birth  parents 
and  members  of  their  families,  including 
names,  addresses,  birth  dates, 
nationality,  medical  history,  physical 
appearance,  education,  and 
employment. 

•  The  reasons  the  birth  parents 
relinquished  their  child. 

•  Information  on  the  child  including 
birth  history;  all  medical,  psychological 
or  other  evaluation  reports;  history  of 
foster  care  placements;  and  reports  on 
adoption  placement  and  supervision. 

•  Adoptive  family  assessment  and 
accompanying  documents. 

It  is  advisable  for  the  agency  to 
maintain  separate  working  files  on  the 
child  and  adoptive  parents  and  to  insert 
copies  of  information  pertaining  to  both 
the  child  and  the  adoptive  parents  in 
each  record. 

Case  records  are  confidential  and  the 
information  contained  therein  should 
not  be  disclosed  except  to  those  who 
have  legal  entitlement  or  when  a  written 
consent  has  been  filed  or  a  court  order 
is  received.  The  agency’s  policies  on 
confidentiality  and  on  retention  of 
records  must  be  shared  with  all  persons 
whom  the  agency  serves.  Individuals 
should  be  given  an  opportimity  to 
authorize  broader  disclosure  of 
information  fi'om  their  record  if  they 
choose. 

It  is  important  for  an  agency  to 
establish  a  formal  written  policy 
regarding  access  to  agency  records.  The 
policy  must  provide  for  consistent 
service  to  all  persons  who  make 
requests  and  include  release  of  all 
available  information  within  the 
confines  specified  by  the  law.  The  thrust 
of  the  law  favors  openness  by  placing 
the  burden  on  the  agency  to  justify 
nondisclosure  of  information,  but  allows 
for  protection  of  privacy  through 
deletion  of  identifying  or  personal 
information,  such  as  sexual  difficulties 
or  infertility.  The  Model  Act  clearly 
states  that  an  adoptive  parent  may  not 
be  given  the  name  of  the  birth  parent 
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nor  may  the  birth  parent  be  given  any 
identifying  information  about  an 
adoptee  and  his  adoptive  family.  It 
shodd  be  emphasized,  however,  that  it 
is  not  a  violation  of  the  law  to  reveal  the 
birth  parents’  identity  to  their  adult  son 
or  daughter. 

As  required  in  the  Model  Act, 
applications,  notifications,  and  consents 
necessary  for  disclosure  of  agency 
records  must  be  in  writing.  Responses  to' 
these  requests  must  be  given  promptly 
to  minimize  anxiety  on  the  part  of  the 
requesting  person.  The  agency’s  failure 
to  respond  promptly  may  be  die  basis 
for  an  individual  appeal.  In  addition, 
counseling  to  the  requesting  party  can 
play  an  important  role  in  determining 
what  issues  are  pertinent  and  how 
active  a  role  the  agency  should  assume 
in  the  process,  but  counseling  may  not 
be  required  as  a  prerequisite  to  the 
granting  of  access. 

Depending  on  the  number  of  requests 
for  access,  the  agency  should  consider 
designating  one  trained  staff  person  or  a 
staff  unit  to  handle  such  requests.  A 
state  agency  or  another  agency  that 
covers  a  wide  geographic  area  may  wish 
to  designate  a  local  worker  to  handle 
requests  and  to  provide  any  counseling 
requested  by  the  person  seeking 
information. 

An  agency’s  refusal  of  a  request  for 
disclosure  should  be  in  writing,  with  an 
explanation  that  the  agency’s  decision 
may  be  appealed  to  the  court.  The 
agency  should  be  aware  that  it  has  the 
burden  to  show  why  the  requested 
information  should  not  be  disclosed. 

This  section  also  grants  public 
authorities  the  right  to  inspect  agency 
records  in  certain  instances.  All  public 
and  voluntary  agencies  must  provide 
access  to  active  case  records  to 
representatives  of  the  state  licensing 
agency.  The  state  licensing  agency  must 
have  access  to  these  records  in  order  to 
evaluate  standards  of  practice,  types  of 
cases  served,  and  compliance  with  state 
licensing  regulations.  A  public  agency 
purchasing  care  or  service  for  a  child  or 
family  is  permitted  to  inspect  the  active 
files  of  the  persons  for  whom  services 
are  purchased  in  order  to  monitor  the 
expenditure  of  funds. 

No  public  agency  representative  may 
obtain  access  to  records  of  closed  cases 
without  a  court  order;  this  includes  the 
records  both  of  children  adopted  and  of 
children  not  adopted. 

Section  505.  Supplementation  of 
Records,  Transmission  of  Information 

Under  the  Model  Act,  parties  who 
have  a  right  of  access  to  adoption  and 
related  records  also  have  a  right  to 
object  to  supplement  or  clarify 
statements  contained  in  those  records 


by  submitting  written  statements  which 
must  become  a  part  of  the  permanent 
record  maintained  by  the  court  or  the 
agency. 

Agencies  should  encourage  parties  to 
the  adoption  to  supplement  the  agency 
records  with  material  such  a  medical  or 
genetic  information  that  may  be  of 
significance  to  other  parties  to  the 
adoptimi.  Any  agency  which  receives 
information  of  this  nature  is  required  to 
make  a  diligent  search  for  the  person 
affected  to  transmit  the  information  (see 
Section  310  of  the  Procedures  for 
diligent  search). 

All  contacts  the  agency  has  with  the 
parties  to  an  adoption  after  the  case  is 
closed  should  be  recorded.  Recording  of 
these  contacts  may  later  be  useful  if  a 
birth  parent  wishes  to  contact  or  seek 
information  about  his  birth  child  after 
the  child  reaches  majority;  an  agency  is 
required  to  make  a  readonable  effort  to 
contact  the  child  in  order  to  transmit  the 
birth  parent’s  request.  In  this  context,  a 
“reasonable”  effort  might  include 
mailing  a  letter  to  the  child’s  last  known 
address  or  attempt  to  locate  the  child 
through  relatives  of  his  foster  or 
adoptive  family.  Reasonable  efforts  do 
not  entail  the  extensive  efforts  of  the 
“diligent”  search  required  in  other 
instances. 

A  register  with  a  listing  of  adoptees 
cross-referenced  by  birth  name  and 
adopted  name,  may  also  be  useful  in 
keeping  track  of  children  served  by  the 
agency  over  the  years. 

Section  506.  Treatment  of  Records; 
Penalty 

This  section  imposes  a  severe  penalty 
for  violation  of  the  records  retention  and 
access  policies  of  Title  V  of  the  Model 
Act. 

An  agency  must  be  familiar  with  the 
provisions  of  Title  V  as  well  as  the 
professional  and  ethical  standards  for  a 
social  service  agency  for  guidance  in  the 
storage  of  records,  their  preservation, 
and  their  handling  by  staff  members. 

The  Model  Act  is  specific  about  who  is 
entitled  to  inspect  records  (Sections  503 
and  504],  and  an  agency  which  permits 
unlawful  access  may  be  prosecuted. 

An  agency  should  establish  policies 
for  the  care  and  the  use  of  records  by 
agency  personnel,  for  verifying  the 
identity  and  entitlement  of  persons 
requesting  information,  and  for  making 
copies  of  materials  for  persons  entitled 
to  the  information.  An  etgency  which 
provides  copies  may  charge  a  fee  equal 
to  the  actual  cost  for  duplication  of  the 
materials  copied. 

Section  507.  Retroactivity 

This  section  applies  the  records 
access  provisions  of  Title  V 


retroactively,  thereby  extending  the 
rights  of  access  imder  Title  V  to  judicial 
and  agency  records  compiled  prior  to 
the  effective  date  of  the  Model  Act.  This 
provision  supersedes  any  prior  law 
requiring  confidentiality  and  is  not  in 
any  way  limited  by  other  assurances  of 
confidentiality  given  in  the  past. 

Retroactive  access  to  records  may 
have  a  particularly  significant  impact  on 
agency  practice  because  of  previous 
agency  commitments  of  confidentiality 
made  under  existing  law  to  both  parents 
and  adoptive  parents.  Birth  parents  may 
want  to  locate  or  be  located  by  their 
birth  children,  adoptees  may  want  to 
search,  and  adoptive  parents  are 
recognizing  the  importance  of  greater 
openness  in  adoption.  Agencies  need  to 
prepare  both  diemselves  and  others  for 
the  changing  philosophy  of  adoption. 

Staff  training  should  be  provided  to 
increase  awareness  of  the  effects  of  the 
records  policies,  both  on  present  agency 
practices  and  on  the  parties  to 
adoptions  completed  in  the  past.  A 
sensitive  and  enlightened  training 
program  can  be  achieved  by  using  those 
persons  who  are  part  of  the  adoption 
triangle.  Hearing  their  thoughts  firsthand 
has  a  far  greater  impact  on  staff  than 
more  theoretical  presentations  by 
trainers  who  are  farther  removed  fi'om 
the  immediate  emotional  involvement  in 
the  adoption  triangle. 

Agencies  may  also  want  to  prepare 
adoptive  parents  by  holding  group 
meetings  with  families  who  adopted 
through  the  agency  during  the  past  20  to 
25  years.  These  meetings  will  make 
adoptive  parents  aware  of  the  changes 
in  adoption  philosphy  and  help  them 
rethink  their  own  concept  of  adoption. 

By  training  their  own  staff,  by  altering 
policies  to  reflect  the  increasing 
openness  in  adoption,  and  by  preparing 
adoptive  parents  who  may  have  been 
assured  of  confidentiality,  agencies  can 
lessen  the  anxieties  of  persons  who  fear 
contact  with  another  party  to  the 
adoption  while  furthering  the  intent  of 
the  Model  Act  on  behalf  of  persons  who 
are  seeking  such  contact. 

’TITLE  VI.  AGENCY  ADOPTION 
SERVICES 

This  Title  establishes  the  state’s 
commitment  to  permanency  planning  for 
all  children  in  care.  The  state  must 
designate  a  state  agency,  or  a  division 
or  section  thereof,  whose  primary 
service  is  adoption.  This  state  agency — 
called  the  “state  adoption 
administration”  in  the  Model  Act — is 
responsible  for  monitoring  plans  for 
children  in  care  to  assure  that  those  who 
need  adoption  services  are  identified, 
and  to  provide  a  range  of  services  to 
effect  the  adoption  of  the  children  in  ' 
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need  of  adoption  services.  The  goal  is  to 
provide  the  stability  and  nurture  of 
family  life  to  all  children  who  are  the 
responsibility  of  the  state. 

The  state  adoption  administration 
must  provide  a  comprehensive  range  of 
services,  including  counseling  and  direct 
services  to  birth  parents;  recruitment  of 
adoptive  homes  for  children  waiting 
because  of  age,  race,  handicap,  or  need 
to  be  with  siblings;  assessment  and 
education  of  adoptive  families;  services 
and  counseling  to  the  child  to  prepare, 
place,  and  sustain  the  child  in  an 
adoptive  setting;  and  postplacement 
services.  In  ad^tion,  the  state  must 
develop  resources  for  children  through 
public  information  programs,  the 
establishment  of  a  state  adoption 
exchange  or  listing  service,  and  the  use 
of  regional  and  national  exchanges. 
Various  sections  of  this  Title  deal  with 
these  services  in  greater  depth,  as  well 
as  with  the  licensing  of  public  and 
voluntary  adoption  promams. 

The  major  factor  in  effective 
implementation  of  the  services  specified 
by  Title  VI  is  the  use  of  sufficient 
numbers  of  trained  staff  throughout  the 
state.  Program  developers, 
administrators,  supervisors,  and  line 
workers  must  possess  knowledge  about 
current  adoption  practices,  clients 
served,  and  the  resources  and  social 
environment  in  order  to  design  effective 
adoption  systems  to  serve  all  children 
who  are  in  need  of  adoption,  regardless 
of  their  age,  race,  handicap,  or  need  to 
be  placed  with  siblings. 

Section  601.  Duties  of  the  State 
Adoption  Administration 

This  section  outlines  the  duties  and 
responsibilities  of  the  state  adoption 
administration  in  ensuring  that  the 
children  who  need  permanent  homes 
through  adoption  are  identified  and 
placed  in  an  appropriate  and  timely 
fashion.  It  also  outlines  the  adoption 
administration’s  responsibility  in 
ensuring  that  staff  who  deliver  adoption 
services  are  trained,  qualified  personnel. 

The  state  adoption  administration  is 
responsible  for  all  public  adoption 
services  within  the  state;  its  authority 
and  responsibility  will  vary  according  to 
the  administrative  organization  of  the 
state’s  social  services  programs.  In  a 
state-administered  program,  the 
adoption  administration  has  direct 
responsibility  for  providing  appropriate 
administrative  service  to  every  local 
imit,  for  providing  and  training  qualified 
social  workers  and  support  personnel, 
and  for  providing  appropriate  program 
standards. 

In  a  state-supervised,  county- 
administered  program,  the  adoption 
administration  is  responsible  for  setting 


standards  for  delivery  of  services  by  all 
public  adoption  agencies  under  its 
supervision.  To  accomplish  this  task,  the 
state  adoption  administration  must  have 
an  adequate  staff  of  qualified 
administrative  and  supervisory 
personnel  to  consult  with  and  monitor 
all  public  agencies. 

Case  Planning  and  Review  Systems 

To  ensure  that  an  appropriate,  timely, 
and  permanent  plan  is  made  for  each 
child  who  is  the  responsibility  of  the 
state,  the  Model  Act  mandates  a  system 
of  case  planning  and  periodic  case 
review  for  every  child  in  foster  care.  To 
prevent  children  fivm  drifting 
indefinitely  in  foster  care,  several  levels 
of  review  are  necesseiry.  * 

Reviews  at  the  direct  service  level, 
between  the  worker  and  his  supervisor 
or  by  the  direct  service  delivery  team, 
should  occur  at  least  quarterly.  These 
reviews  should  be  the  primary 
mechanism  for  developing  a  case  plan 
and  monitoring  progress  toward 
attainment  of  case  goals. 

There  should  also  be  an 
administrative  review  team  which 
would  be  comprised  of  at  least  a  foster 
care  supervisor,  an  adoption  placement 
supervisor,  and  an  administrative  staff 
member.  Supervisors  from  other  child 
welfare  services,  particularly  those 
involved  in  services  to  children  in  their 
own  homes,  may  serve  on  the  review 
team  on  a  rotation  basis.  This  team 
should  meet  regularly  to  systematically 
review  the  plans  of  children  in  foster 
care  placement,  and  must  have  the 
authority  to  question  the  case  goal  and 
time  frames  for  its  accomplishment.  If 
such  questions  arise,  written  queries 
requiring  a  response  within  10  days 
should  be  directed  to  the  worker  or 
supervisor,  with  the  understanding  that 
the  review  will  not  be  finalized  imtil  a 
response  is  received  and  discussed  by 
the  team. 

The  review  team  should  use  written 
forms  to  assure  that  at  least  the 
following  information  is  available  for 
consideration: 

•  Identifying  information. 

•  Case  goal  and  permanency  plan  for 
the  child. 

•  Expected  completion  date  of  plan. 

•  Service  plan  for  parents. 

•  Date  child  entered  agency  care. 

•  Date  of  first  out-of-home  placement. 

•  Agency's  authority  for  placement. 

•  Legal  status  of  child,  including 
whether  parental  rights  are  terminated. 

•  Location  of  parents. 

•  Date  of  last  parent-child  visit. 

•  Reason  why  the  child  is  waiting  for 
a  placement  for  adoption. 

•  Narrative  summary. 


The  completed  review  form  should 
include  the  results  of  the  review  and 
should  be  made  a  part  of  the  child’s  case 
record. 

Data  included  on  the  review  form 
should  also  be  incorporated  into  the 
state’s  statistical  record  or  computer 
system  that  maintains  and  disseminates 
a  profile  of  all  children  in  care.  One  goal 
of  such  systems  is  to  identify  and 
designate  those  children  in  need  of 
adoption  services  and  the  factors 
affecting  the  provision  of  such  service. 
The  types  of  children  for  whom  adoption 
is  the  plan  will  also  be  evident  from  the 
recorcfing  of  case  plans  in  a  computer  or 
manually  operated  system. 

Voluntary  agencies  must  also  develop 
and  maintain  case  planning  and  case 
review  systems.  The  effectiveness  of 
their  systems  in  moving  children  toward 
permanency  should  be  evaluated  as  part 
of  the  licensing  procedure.  Results  of 
their  reviews  of  children  for  whom 
service  is  purchased  should  be 
submitted  to  the  apppropriate  local 
public  agency,  and  data  on  these 
children  shodd  be  entered  into  the 
state’s  statistical  information  system. 

There  should  also  be  an  independent 
review,  external  to  the  agency,  of  the 
planning  for  each  child  in  foster  care. 
Some  states  may  encourage,  by  state 
law,  a  periodic  court  review  of  each 
child  in  care.  While  endeavoring  to 
ensure  that  the  child’s  and  fEunily’s 
confidentiality  is  safeguarded,  the  state 
agency  should  fully  cooperate  in  the 
independent  review.  The  independent 
review  ensures  that  children  do  not 
become  "lost”  in  the  foster  care  system 
and  that  plans  are  developed  wit^  a 
reasonable  amoimt  of  time.  The 
independent  review  may  also  furnish 
the  agency  with  back-up  documentation 
in  several  areas  of  need,  such  as  for 
additional  qualified  staff,  additional 
services,  and  substantiation  of  the  types 
of  children  most  in  need  of  families. 

Recruitment 

Recruitment  of  adoptive  homes  for 
children  waiting  because  of  age,  race, 
handicap,  or  any  other  factors  such  as  ' 
the  need  for  placement  with  siblings,  is 
a  service  to  children  that  brings  results. 

Recruitment  programs  must  be 
adequately  funded  and  staffed  in  order 
to  include  contacts  with  mass  media, 
local  community  organizations,  and 
adoptive  parents’  organizations,  as  well 
as  with  groups  with  a  special  interest  in 
certain  types  of  children,  such  as  those 
with  cerebral  palsy  or  mental 
retardation.  To  be  effective,  the 
recruitment  program  must  also  develop 
material  about  specific  children  who  are 
waiting  and  have  it  available  for 
distribution. 
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Recruitment  programs  demonstrated 
to  be  successful  have  included  the 
following:  flyers  for  inclusion  in  bank 
mailings  or  ^stribution  with  consumer 
goods,  brochures,  posters,  bumper 
stickers,  television  and  radio  public 
service  announcements,  articles  in 
weekly  and  daily  community  papers, 
slide  shows  and  movies  at  various 
public  information  meetings,  bookmarks, 
balloons,  portable  displays  used  at 
community  fairs  and  meetings,  and 
speakers’  bureaus. 

The  state  adoption  administration 
should  develop  specialized  recruitment 
programs  staffed  by  persons  who  show 
special  interest  and  talents  for 
recruitment,  as  well  as  familiarity  with 
adoption  services  and  processes.  The 
recruitment  program  cannot  be  a 
passive  program  that  waits  for  the 
applicants  to  come  forward.  A 
motivated,  assertive,  innovative  staff  is 
needed,  and  persons  involved  in  the 
recruitment  program  should  have 
recruitment  as  Aeir  primary 
responsibility.  Adoptive  parent  groups 
will  usually  be  willing  to  work  with 
agency  staff  in  recruitment  efforts,  and 
their  assistance  and  advice  should  be 
sought  in  the  development  and 
operation  of  any  recruitment  progam. 

Recruitment  also  requires  a  sumcient 
number  of  trained  staff  to  handle 
telephone  inquiries  efficiently  and 
effectively,  and  a  system  to  ensure  that 
applicants  will  be  seen  quickly  after 
responding  to  publicity.  Recruitment 
should  not  be  a  one-time  effort  geared 
toward  a  particular  child,  but  an 
ongoing,  organized,  and  integral  part  of 
the  agency’s  adoption  program  to  ensure 
that  every  effort  is  being  made  to  find 
homes  for  waiting  children. 

When  a  family  applies  to  adopt  a 
waiting  child,  the  state  adoption 
administration  must  be  in  a  position  to 
assure  them  that  one  of  the  public  or 
voluntary  agencies  will  be  contacting 
them  within  a  reasonable  period  of  time. 
To  accomplish  this  the  state  must  have 
established  agreements  with  agencies 
on  handling  requests,  including  an 
agreement  that  agencies  will  respond 
quickly  to  requests  for  family 
assessments.  Although  some  agencies, 
because  of  geographical  coverage  and 
population  served,  will  necessarily 
receive  multiple  requests,  it  should  be 
agreed  that  family  assessments  be 
assigned  to  the  agency  closest  to  a 
family’s  place  of  residence. 

Adoption  Services 

The  state  adoption  administration  has 
the  responsibility  to  ensure  that  each 
child  is  provided  with  appropriate 
adoption  services  before,  during,  and 
after  placement.  Sections  205,  206,  and 


207  of  the  Procedures  discuss  agency 
services  leading  up  to  and  immediately 
following  the  child’s  placement  for 
adoption. 

The  law  notes  the  agencies’ 
responsibility  for  providing  services 
after  the  issuance  of  a  final  order  for 
adoption.  Postadoption  services  should 
be  available  to  the  family  to  assist  in  the 
strengthening  of  child-parent 
relationships  and  in  coping  with  issues 
inherent  in  adoption. 

Postadoption  Services 

Following  adoption,  services  should 
be  available  on  a  voluntary  basis  to  help 
the  adoptive  family  cope  with  any 
problems  related  to  the  adoption. 
Therefore,  eve^  agency  with  an 
adoption  service  should  have 
postadoption  services  available.  It  is 
assumed  that  the  majority  of  adoptive 
placements  will  be  satisfactory,  but 
services  following  legal  adoption  should 
be  available  to  supplement  the  study, 
selection,  preparation,  emd  placement 
processes.  These  services  should  be 
discussed  with  adoptive  applicants 
during  the  initial  study  so  that  they  can 
perceive  these  services  as  a  source  of 
help  and  security.  Individual,  family, 
and  group  counseling  shoiild  be 
available. 

Group  meetings  are  frequently 
oriented  more  toward  education  than 
therapy  and  the  problems  discussed  are 
common  to  all  parents.  The  discussion 
may  concern  behavior  problems  of  the 
child,  with  the  group  becoming  a  form  of 
self-help  group,  or  the  discussion  may 
center  on  adoption  matters  such  as 
telling  a  child  about  adoption.  Local 
adoptive  parents  from  an  adoptive 
family  organization  should  also  be 
included  in  the  group  discussion.  The 
group  should  be  available  to  any 
adoptive  family  in  the  community,  not 
just  to  families  with  whom  the  agency 
has  placed  a  child.  A  skilled  leader 
should  also  be  available. 

Individual  counseling  may  be  a  direct 
service  of  the  agency  or  it  may  be 
provided  throu^  referral  to  another 
resource  in  the  community.  This  service 
is  related  directly  to  specific  problems 
and  feelings  of  the  family.  Some 
examples  might  be  family  relationships 
and  questions  about  heredity  or 
genetics.  The  agency  has  an  obligation 
to  seek  out  any  additional  information 
on  technical  matters  the  family  may 
require  which  the  agency  does  not  have 
readily  at  hand. 

The  agency  should  share  with  the 
adult  adoptee  any  information  or  record 
it  has  about  his  birth  family  and  his  own 
early  development  (Section  504).  If  the 
adult  adoptee  wishes  it,  the  agency 


should  offer  assistance  in  contacting  a 
birth  parent. 

Following  termination,  the  birth 
parents  should  be  told  when  the  child 
has  been  placed  for  adoption  and  when 
the  legal  adoption  takes  place.  They 
should  also  be  given,  in  writing  if 
requested,  information  about  the 
adoptive  family,  including  an  indication 
of  the  adoptive  fahiily’s  feelings  about 
the  child  as  expressed  in  words  and 
actions.  If  the  child  has  not  been  placed 
for  adoption  within  one  year  of 
termination,  the  agency  should  try  to 
locate  the  birth  parents  to  determine 
their  interest  in  the  child  and  ability  to 
resume  care  for  the  child  (Section  307). 

Birth  parents  and  adoptive  parents 
should  participate  in  the  transfer  of 
medical  and  genetic  information  that 
becomes  known  following  the  placement 
(Section  505).  This  is  for  the  benefit  of 
the  adopted  child  and  any  other  children 
of  the  birth  parent.  The  agency  should 
serve  as  the  coordinator  of  this  process. 

Birth  parents  should  be  told  that  the 
information  and  history  they  have 
provided  will  be  given  to  the  adoptive 
family  and  the  adopted  child  when  he  is 
old  enough,  and  that  the  adoptive  child 
may  wish  to  meet  them  later  in  his  life. 

If  the  birth  parents  wish  to  do  so,  they 
may  keep  the  agency  informed  about 
how  to  locate  them  for  this  purpose. 

Following  termination,  the  agency 
should  continue  to  offer  counseling  to 
the  birth  parents  in  relation  to  their  own 
needs,  if  they  request  such  help.  Birth 
parents  may  be  referred  to  other 
appropriate  agencies  in  the  community 
or  to  self-help  groups  for  services  the 
agency  does  not  provide  directly. 

Public  Information  Programs 

Information  regarding  the  adoption 
programs  and  adoption  services  within 
the  state  should  be  readily  available  to 
the  public  through  the  state  adoption 
administration.  The  adoption 
administration  shoudd  be  in  a  position  to 
publish  and  distribute  accurate 
information  on  the  number  and 
•characteristics  of  children  available  for 
adoption  and  how  a  family  can  locate 
an  adoption  agency,  as  well  as  why  a 
family  assessment  is  needed  and  what 
is  generally  involved  in  this  procedure. 
This  information  should  be  prepared 
with  consideration  given  to  the  needs  of 
different  racial  and  ethnic  groups  and 
the  need  for  publications  in  different 
languages. 

An  ongoing  program  of  public 
education  on  the  relevant  issues  and 
trends  in  adoption  should  be  presented 
through  the  mass  media  and  community 
organizations.  Good  topics  for 
discussion  include  the  reasons  for  the 
lack  of  adoptable  infants,  the  kinds  of 
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children  available  for  adoption,  the 
rewards  of  adopting  an  older  child,  open 
adoption  records,  and  the  subsidized 
adoption  program. 

The  agency  administrator  or  other 
designated  staff  person  should 
participate  in  television,  radio,  or  press 
programs  addressing  current  adoption 
issues  and  trends,  and  the  agency  might 
also  want  to  maintain  a  resource  file  of 
persons  such  as  adoptive  parents  who 
are  willing  to  present  programs  or 
information  to  the  media. 

State  Adoption  Exchange  or  Listing 
Service 

The  state  adoption  administration 
should  operate  or  provide  for  the 
operation  of  a  statewide  adoption 
exchange  or  listing  service  available  to 
all  public  and  voluntary  adoption 
agencies  within  the  state.  It  should  be 
linked  with  other  state  and  regional 
exchanges  and  the  National  Adoption 
Information  Exchange  to  create 
additional  resources  for  agencies  within 
the  state.  If  the  state  adoption 
administration  operates  Ae  statewide 
exchange  or  listing  service,  it  should  be 
a  separate  imit  and  be  adequately 
staffed. 

An  adoption  exchange  multiplies  the 
adoption  opportimities  for  a  cUld  with 
special  needs.  If  the  agency  caring  for 
the  child,  after  attempting  to  locate  a 
family,  does  not  have  an  appropriate 
family  available,  the  agency  may  find  a 
home  for  a  child  in  some  other  section  of 
the  state  or  country  through  the  efforts 
of  an  adoption  exchange. 

An  adoptive  family  should  be 
registered  with  the  exchange  as  soon  as 
the  agency  determines  it  does  not  have 
an  appropriate  child  for  them.  This 
multiplies  the  family’s  opportunities  to 
adopt,  and  often  results  in  the  adoptive 
placement  of  a  waiting  child. 

The  director  of  the  exchange  or  listing 
service  should  be  a  social  worker,  and 
must  be  responsible  not  only  for  the 
operation  of  the  exchange  but  also  to 
help  agencies  see  its  value,  so  that  the 
exchange  will  be  used  to  its  fullest 
potential.  Regularly  scheduled  meetings 
for  the  users  of  the  exchange  will  also 
contribute  to  its  success  by  furnishing 
an  opportimity  for  discussion  of  the 
philosophy  and  use  of  an  exchange. 
Meetings  also  facilitate  the  introduction 
of  new  or  revised  procedures. 

Exchange  procedures  must  be  clear 
and  concise  and  should  be  in  written 
form  for  wide  distribution.  Since 
exchange  policies  may  require  some 
adjustment  in  agencies’  own  procedures, 
the  rationale  for  these  policies  must  be 
cogent.  Forms  should  be  used  as  much 
as  possible  to  avoid  time-consuming  and 
imclear  letters.  Using  the  same  or 
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similar  forms  for  all  the  exchanges  in  the 
system  also  saves  considerable  staff 
time.  Forms  should  be  provided  for 
registering  a  child  and  for  registering  a 
prospective  adoptive  family,  and  there 
should  be  prescribed  ways  of  handling 
materials  such  as  pictures  and  special 
reports. 

Publicity  about  the  activities  of  the 
exchange  and  the  needs  of  the  children 
registered  with  the  exchange  is 
essential,  and  placement  successes 
should  be  emphasized.  The  state’s 
public  education  unit  may  be  called 
upon  to  assist  in  disseminating  materials 
about  the  exchange. 

The  exchange  should  regularly  issue  a 
newsletter  to  share  routine  information 
about  the  operation  of  the  exchange  and 
special  information  about  children  and 
families  listed  with  the  exchange. 

Training  Programs 

The  state  is  mandated  to  ensure  that 
staff  involved  in  providing  services 
tmder  the  law  are  trained  to  deliver 
those  services. 

'There  should  be  a  well-staffed,  active 
unit  to  provide  ongoing  training  to 
adoption  personnel.  'The  training  should 
be  jointly  planned  by  the  various 
adoption  agencies,  be  developed  in 
relation  to  the  needs  and  knowledge  of 
the  staff,  and  be  evaluated  by  the  staff 
who  receive  the  training. 

Training  must  encompass  more  than 
just  implementation  of  the  provisions  of 
the  law.  It  should  emphasize  the 
importance  of  adoption  and  give  the 
participants  a  clear  understanding  of 
changing  trends  and  techniques  in  the 
adoption  field.  In  addition  to  knowledge 
of  techniques  for  adoption  services, 
specialized  training  relating,  for 
example,  to  the  effects  of  a  worker’s 
value  judgments  on  family  assessments, 
should  be  required. 

Areas  to  be  covered  in  the  training 
program  might  include,  but  should  not 
be  limited  to,  working  with  birtl^ 
parents,  studying  a  child  and  preparing 
him  for  adoption,  conducting  family 
assessments,  providing  postplacement 
and  postadoption  services,  working  with 
handicapped  children,  recruiting 
families  (including  minority  families], 
legal  issues,  medical  evaluations,  and 
advocacy  for  children. 

Because  of  the  wide  range  of  issuea 
with  which  adoption  workers  are 
involved,  involving  staff  fi'om  other 
disciplines,  such  as  the  medical  and 
legal  professions,  and  also  fi'om  client 
groups,  can  be  helpful. 

Data  Collection  for  Use  in  Planning  and 
Funding 

To  provide  an  accurate  picture  of  the 
adoption  services  in  the  state,  the  state 


agency  should  organize  a  system  of  data 
collection.  Compilation  of  statistics  is 
essential  for  future  statewide  planning 
that  wiU  ensure  that  the  children  in  care 
are  receiving  appropriate  adoption 
services.  A  data  collection  system  will 
also  provide  information  needed  to 
obtain  adequate  funding  of  adoption 
propams. 

l^s  data  collection  system  should  not 
be  confused  with  the  data  collected  on 
case  review  forms.  The  system  should 
be  designed  to  collect  data  from  all 
public  and  voluntary  adoption  programs 
in  the  state,  as  well  as  data  on  aU 
independent  and  intercountry  adoptions. 
To  avoid  the  difficulties  created  by  a 
manual  system,  the  data  collection 
should  be  automated,  if  possible.  To 
reduce  the  chance  of  error  and  reduce 
resistance  firom  providers  of  the  data, 
the  system  should  be  designed  to  collect 
only  essential  information  in  as  simple  a 
manner  as  possible.  The  system  should, 
however,  collect  at  least  the  following 
information: 

•  Number  of  children  in  foster  care 
for  whom  adoption  is  the  goal  and  their 
characteristics  (including  age,  sex,  race, 
handicaps,  and  length  of  time  in  care). 

•  Number  of  birth  parents  to  whom 
services  have  been  provided,  and 
number  whose  parental  rights  have  been 
terminated  (including  method  of 
termination). 

•  Number  of  children  placed  for 
adoption  by  agencies  and  by  parents; 
intercountry  adoptive  placements: 
characteristics  of  these  children  (age, 
sex,  race,  handicap.  length  of  time  in 
care). 

•  Niunber  of  ftimilies  who  have 
applied  to  adopt;  number  who  have 
received  family  assessments;  number  of 
adoptive  families  available  for  a  child, 
including  types  of  children  sought. 

When  these  data  are  complied, 
agencies  should  have  a  more  accurate 
appraisal  of  the  needs  for  specialized 
services  and  programs  and  of  the 
directions  which  future  planning  must 
take. 

Forms 

'The  state  adoption  administration  is 
required  to  develop  whatever  forms  are 
necessary  to  implement  the  provisions 
of  the  Model  Act.  In  addition  to  this 
general  mandate,  the  Act  specifically 
mentions  that  the  relinquishment 
document  (Section  302)  and  the 
disclaimer  of  paternity  (Section  308)  be 
developed  (or  approved)  by  the  state 
adoption  administration  and  be  used  by 
all  agencies  within  the  state. 

PoUcies  and  procedures  may  vary 
enough  finm  agency  to  agency  that  only 
a  few  other  forms  could  be  used 
uniformly  throughout  a  state.  Among  the 
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other  forms  which  might  lend 
themselves  to  uniform  use  are  the 
following: 

•  Forms  for  revocation  of  a 
relinquishment  (Section  304). 

•  Forms  for  registering  a  child  and  a 
family  on  the  adoption  listing  or 
exchange  (Section  601).  - 

•  Forms  for  collecting  data  for  the 
statewide  adoption  information  system 
(Section  601). 

•  Forms  for  certifying  a  child  as 
eligible  for  a  subsidy  (Action  703). 

Many  other  forms  may  be  necessary 
to  conduct  business  efficiently  and  to 
maintain  uniform  records.  Because  the 
state  adoption  administration  may  have 
ready  access  to  the  technical  skill 
required  to  design  forms,  it  should 
develop  sample  forms  which  agencies 
can  then  adapt  to  their  own  particular 
needs  and  practices. 

Any  forms  developed  should  be 
simple,  usable,  and  useful.  Directions  for 
using  forms  should  be  clear  and  concise. 
The  person  designing  the  forms  should 
consult  with  adoption  agency  staff  at 
both  the  administrative  and  direct 
service  levels  to  ensiu*e  that  the  data 
requested  are  useful  and  are  the 
miniiniim  necessary.  Forms  must,  above 
all,  remain  an  instrument  for  data 
collection,  not  a  determinant  of  practice. 

Various  organizations  may  already 
have  developed  forms;  these  should  be 
reviewed  and  adapted  whenever 
possible.  Individuals  from  these 
organizations  may  also  be  consulted 
about  material  essential  for  the  forms. 
Some  of  the  agencies  and  groups  to 
contact  for  assistance  are  the  American 
Academy  of  Pediatrics,  the  National 
Coimcil  of  Juvenile  and  Family  Comi 
Judges,  the  Child  Welfare  League  of 
America,  state  and  local  bar 
associations,  and  groups  of  adoptive 
parents,  adult  adoptees,  and  birth 
parents. 

Records 

The  state  adoption  administration  is 
specifically  required  to  maintain  three 
categories  of  records: 

•  Records  of  any  agency  which  goes 
out  of  business  within  the  state  (Section 
501). 

•  Copies  of  all  relinquishment  and 
revocation  documents  (Sections  303  and 
304). 

•  Copies  of  all  petitioners  for 
adoption  filed  within  the  state  (Sections 
405  and  601). 

The  state  adoption  administration 
must  provide  a  way  to  store  these 
records  and  to  ensure  access  by  persons 
having  a  right  to  access  imder  the  Model 
Act.  A  staff  member  should  be  assigned 
to  handle  inquiries  and  to  locate  the  file 
and  information  sought,  and  should  also 


be  able  to  provide  counseling  to  the 
individual  seeking  information  if  the 
person  requests  it. 

If  the  person  making  inquiry  inspects 
the  record  but  cannot  locate  the 
information  he  is  seeking,  it  may  be 
possible  to  refer  him  to  a  group  within 
the  community  who  may  be  of 
assistance  in  suggesting  ways  of 
locating  the  desired  information. 

To  facilitate  identification  of  the  court 
in  which  an  adoption  was  completed, 
the  adoption  administration  should 
develop  a  registry  of  petitions  for 
adoption  cross-referenced  by  an 
adoptee’s  birth  and  adoptive  names.  The 
court  may  often  be  the  ffist  source  of 
information  for  an  adoptee,  or  the  court 
may  need  to  be  identified  by  a  birth 
parent  who  is  seeking  to  have  the  court 
records  opened  on  a  showing  of  good 
cause. 

Subsidy  Program 

The  state  agency  has  the 
responsibility  for  supervising  the 
adoption  subsidy  program  and 
familiarizing  both  public  and  voluntary 
agencies  with  the  provisions  for 
certifying  a  child's  eligibility  for  subsidy. 
Procedures  for  operation  of  the  subsidy 
program  appear  in  Title  VII. 

Interstate  Placements 

Opportunities  for  adoptive  placement 
of  children  can  be  expanded  by  using 
resources  available  though  agencies  in 
other  states.  The  National  Adoption 
Information  Exchange,  the  network  of 
regional  adoption  exchanges,  and 
established  interstate  placement 
procedures  make  possible  the  placement 
of  children  in  adoption  across  state 
lines. 

Planning  and  Placement  Procedures. 

In  considering  the  placement  of  a  child 
into  another  state,  the  agency  must 
weigh  the  child’s  need  for  permanence 
against  factors  which  favor  keeping  the 
child  geographically  close  at  home: 

•  Any  agreements  with  the  child’s 
birth  parents  regarding  their  wish  to 
remain  involved  after  the  child’s 
adoption. 

•  The  child’s  relationship  to  siblings 
and  other  birth  relatives,  and  the 
importance  to  the  child  of  maintaining 
those  ties. 

Procedures  governing  the  placement 
of  children  (Section  205)  and  the  use  of 
an  exchange  (Section  601)  generally 
apply  to  interstate  adoptive  placements, 
but  ffiere  are  some  special 
considerations: 

•  The  agency  placing  the  child  bears 
the  major  responsibility  for  all  planning 
and  for  ensuring  that  laws  and  policies 
of  both  states  are  followed. 


•  The  prospective  adoptive  family,  if 
at  all  possible,  should  travel  to  the  child, 
so  the  child  will  be  in  familiar 
surroimdings  to  meet  and  become 
acquainted  with  the  family. 

•  Scheduling  for  preplacement  visits 
must  take  the  geographical  distance 
between  the  child  and  the  family  into 
accoimt. 

•  'The  agency  responsible  for  the  child 
must  arrange  for  the  adoptive  subsidy,  if 
any  (Title  ^),  and  payment  of  the 
subsidy  remains  the  responsibility  of  the 
appropriate  agency  within  the  state  of 
the  child’s  origin. 

After  the  child  has  been  placed  with 
the  adoptive  family,  the  agency 
providing  postplacement  services  to  the 
family  has  the  responsibility  to  monitor 
the  placement  and  to  follow  the 
procedures  outlined  in  Title  IV  for  the 
consummation  of  the  adoption.  An 
important  decision  is  the  court  in  which 
the  petition  for  adoption  is  filed;  Section 
401  of  the  Model  Act  permits  the  filing  of 
the  petition  in  the  court  where  the 
adoptive  petitioners  reside  or  where  the 
agency  which  placed  the  child  has  its 
principal  place  of  business.  In  most 
interstate  adoptive  situations  it  will  be 
more  convenient  and  less  expensive  for 
the  adoptive  family  to  file  the  petition  in 
the  court  nearest  to  them.  There  may  be 
some  situations,  however,  when  the 
adoptive  family  may  choose  to  file  the 
petition  in  the  out-of-state  court  where 
the  agency  is  located.  An  example  of  the 
latter  situation  is  a  placement  within  a 
metropolitan  area  which  extends  across 
a  state  line;  there  may  be  no  reason  to 
involve  a  new  court  when  the  court  with 
jurisdiction  is  geographically  near. 

The  Interstate  Compact  on  the 
Placement  of  Children.  The  Interstate 
Compact  on  the  Placement  of  Children 
(ICPC),  enacted  in  44  states,  sets  up 
imiform  procedures  and  requirements 
for  certain  interstate  placements  of 
children.  When  an  adoptive  placement 
is  made  between  two  states  party  to  the 
ICPC,  ICPC  procedures  must  be 
followed. 

The  state  agency  which  administers 
the  ICPC  has  a  responsibility  to  adopt 
internal  procedures  which  will  protect 
children  placed  into  interstate  adoption 
but  will  also  ensure  that  placements  can 
proceed  smoothly  and  quickly. 

Adequate  staffing  of  the  interstate  unit 
and  an  agency  pMlosophy  dedicated  to 
securing  permanent  homes  for 
children — both  within  and  outside  of  the 
state — are  essential  ingredients. 

Extensive  procedures  have  been 
developed  and  are  operating  for 
placements  made  through  the  ICPC;  they 
are  available  through  a  state’s  ICPC 
office.  In  general,  however,  the  following 
considerations  should  be  noted: 
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•  The  ICPC  applies  both  to 
placements  made  by  agencies  and  to 
those  made  by  parents  without  the 
assistance  of  an  agency. 

•  Section  205(h)  of  the  Model  Act 
requires  that  both  ICPC  procedures 
(when  applicable]  and  the  Notice  of 
Parental  Placement  be  used  in  interstate 
placements  made  by  parents  (with  or 
without  the  assistance  of  a 
representative). 

•  The  interstate  office,  with  the 
assistance  of  the  state  adoption 
administration,  should  develop  a  system 
to  assure  that  the  local  agency  to  which 
a  request  for  placement  is  referred  for 
service  completes  that  service  within  30 
days.  Such  request  for  service  will 
include  requests  for  family  assessments 
of  prospective  adoptive  parents, 
coimseling  to  a  birth  parent  when  the 
child's  other  birth  parent  is  proposing  to 
place  the  child,  and  verbal  presentation 
of  a  child  to  a  prospective  adoptive 
family. 

•  'The  interstate  office  in  the  state  in 
which  the  child  is  to  be  placed  has  the 
responsibility  to  ensure  that  all  its 
applicable  laws  and  policies  have  been 
followed  before  it  approves  the  request 
for  placement  of  a  child. 

•  Each  interstate  office  has  a 
responsibility  to  educate  the  public  in 
the  use  of  the  ICPC  to  ensure  that 
persons  engaged  in  the  placement  of 
children  do  not  unknowingly  violate  the 
law. 

•  The  interstate  office  and  the  state 
adoption  agency  should  work 
cooperatively  to  ensure  that  all  children' 
placed  across  state  lines  are  placed 
legally.  Persons  or  agencies  which 
knowingly  violate  the  law  should  be 
prosecuted  under  penalty  provisions  of 
the  ICPC  or  those  pertaining  to 
placement  of  children  in  the  Model  Act 
(Sections  107  and  206). 

When  the  ICPC  is  not  used,  children 
placed  across  state  lines  may  be  among 
the  most  vulnerable  of  all  children  in 
placement  because  of  geographical 
distance  from  a  responsible  agency  and 
the  potential  loss  of  the  coiul’s  auUiority 
when  the  child  moves  out  of  state. 
Adherence  to  established  interstate 
placement  procedures,  however,  should 
help  to  ensure  out-of-state  adoptive 
placements  that  protect  all  parties  to  the 
adoption  to  the  same  extent  they  can  be 
protected  in  an  intrastate  placement. 

Section  602.  Licensing  of  Adoption 
Agencies 

The  state  must  establish  a  licensing 
agency  or  division  that  will  have 
exclusive  authority  to  license  public  and 
volimtary  agencies  according  to  specific 
minimum  licensing  requirements.  The 
licensing  agency  must  be  a  separate 


entity  with  sufficient  numbers  of  staff 
qualified  to  assess  the  operation  of  both 
public  and  voluntary  agencies  according 
to  these  licensing  requirements. 

Prior  to  arranging  an  adoptive 
placement  or  offering  any  services 
related  to  adoption,  an  agency  must 
have  a  current  and  effective  license. 
Section  602  of  the  Model  Act  spells  out 
the  general  requirements  and 
procedures  for  obtaining  a  license. 

The  state  licensing  agency  is 
delegated  the  authority  to  promulgate 
regulations  containing  specific  licensing 
requirements;  these  regulations  should 
be  written  with  the  assistance  both  of 
agency  personnel  and  members  of  the 
public  interested  in  and  knowledgeable 
about  adoption.  The  proposed 
regulations  must  also  be  reviewed  by 
the  state  advisory  conunittee  in 
adoption  (Section  605)  prior  to  issuance. 
Development  of  licensing  regulations 
through  an  open  process  such  as  this 
should  contribute  not  only  to  the  quality 
of  the  final  product,  but  also  to  the 
general  acceptance  of  the  regulations 
themselves. 

Section  603.  Licensing  of  Family 
Assessment  Practitioners  for 
Intercountry  Adoptions 

This  section  provides  for  the  licensing 
of  independent  practitioners  to  make 
family  assessments  for  intercountry 
adoptions.  This  provision  of  the  Act 
should  assure  competent  and  prompt 
service  for  families  interested  in 
adopting  a  foreign-bom  child. 

Licensing  will  be  under  the  authority 
of  the  state  licensing  agency  which  also 
licenses  adoption  agencies  (Section  602). 
The  licensing  agency  should  publicize 
the  need  for  a  license  and  the 
qualifications  required,  and  must 
develop  an  application  form  and 
establish  regulations  within  the 
requirements  of  the  Act.  The  regulations 
must  also  provide  for  the  suspension, 
revocation,  and  renewal  of  licenses. 

An  applicant  will  be  required  to 
submit  documentation  to  establish  his 
qualifications,  including  evidence  that 
the  applicant  holds  a  master’s  degree  in 
social  work  and  verified  statements  of 
sufficient  experience  in  adoption  or 
adoption-related  services  to  meet  the 
requirements  of  the  Act. 

llie  state  licensing  agency  should  also 
develop  procedures  for  monitoring  the 
performance  of  a  person  licensed  under 
this  section,  including  the  quality  of 
work  and  the  charging  of  fees  (Action 
107).  Any  complaints  received  about  a 
licensed  practitioner  should  be 
investigated  promptly  and  a  report  on 
the  results  of  the  investigation  provided 
to  the  complainant. 


Section  604.  Agency  Appeals 

This  section  outlines  procedures  for 
agency  appeals  and  the  bases  upon 
which  an  appeal  may  be  taken. 

The  agency  is  responsible  for 
informing  all  persons  receiving 
services — including  birth  parents, 
adoptive  parents,  and  foster  parents — of 
their  right  to  an  agency  appeal  and,  if 
they  are  not  satisfied  with  the  agency’s 
decision,  of  their  subsequent  right  of 
appeal  to  a  designated  court,  ll^s 
information  must  be  written  in  simple, 
understandable  language  and  given  to 
persons  at  the  time  they  apply  to  the 
agency  for  service. 

The  agency  must  establish  an  appeals 
panel  to  handle  appeals  knowledgeably 
and  expeditiously.  Some  considerations 
for  the  establishment  of  the  appeals 
procedure  include: 

•  An  appeals  panel  should  have 
either  three  or  five  members,  since  an 
odd  number  will  prevent  tie  decisions. 

•  Members  of  the  review  panel  should 
not  be  involved  directly  with  the  case 
under  appeal. 

•  Birffi  parents,  adoptive  parents, 
foster  parents,  adult  adoptees,  agency 
board  members,  persons  from  related 
disciplines  such  as  psychology  and 
medicine,  and  representatives  from 
interested  community  organizations 
should  be  considered  for  membership. 

•  Panel  members  should  receive 
training  from  the  agency  on  the  law  and 
agency  policies  and  should  demonstrate 
sensitivity  to  children  and  adults 
involved  in  the  adoption  process. 

•  To  ensure  continuity,  panel 
members  should  be  appointed  by  the 
agency  director  or  boaki  of  directors  for 
overlapping  terms.  One  member  should 
be  designated  as  the  chairperson. 

•  Panel  members  must  be  available  to 
hear  and  render  disposition  on  an 
appeal  within  sixty  days  of  its  receipt, 
lliey  must  also  be  available  to  convene 
on  short  notice  to  hear  appeals  deseving 
immediate  attention,  such  as  those 
involving  the  removal  of  a  child  from  an 
adoptive  placement. 

•  A  clear  and  simple  system  must  be 
developed  to  initiate  an  appeal, 
acknowledge  receipt  of  the  appeal,  set  a 
hearing  date,  establish  a  format  for  the 
hearing,  and  convey  the  written 
disposition  to  the  person  initiating  the 
appeal.  Ideally,  the  reverse  side  of  the 
written  right  to  an  appeal  can  be 
designed  as  a  form  for  the  initiation  of 
the  appeal,  with  a  notation  for  the 
person  to  retain  a  machine  copy  for 
these  records. 

Decisions  of  the  panel  are  binding 
upon  the  agency  unless  the  agency 
initiates  court  action  to  set  aside  the 
decision.  Only  when  the  agency  believes 
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the  child  to  be  in  danger  should  it  seek 
to  overturn  the  decision  of  the  appeals 
panel. 

Section  605.  State  Advisory  Committee 
on  Adoption 

This  section  provides  for  the 
establishment  of  a  state-level  advisory 
committee  on  adoption.  The  committee, 
representing  the  interests  of  the  general 
public,  those  who  use  adoption  services, 
and  the  professionals  in  the  adoption 
field,  can  become  involved  in  current 
issues  in  adoption  and  make 
recommendations  both  to  the  state 
adoption  administration  and  to  the  state 
licensing  agency  for  policy  and 
procedural  changes.  The  advisory 
committee  can  also  serve  to  expand 
public  awareness  of  adoption  and  the 
children  awaiting  adoption. 

The  commissioner  of  the  state  agency 
will  appoint  to  the  committee  11  to  17 
members,  including  a  chairperson,  for 
overlapping  four-year  terms.  The 
committee  should  include  members  with 
knowledge  and  professional  expertise  in 
the  adoption  field,  as  well  as  birth  and 
adoptive  parents,  adult  adoptees,  and 
members  of  racial,  cultural,  and  ethnic 
minorities.  To  the  extent  possible,  the 
advisory  committee  should  be 
representative  of  the  various 
professional  and  interest  groups 
concerned  with  adoption  services  in  the 
state. 

The  state  licensing  agency  should 
consult  with  the  committee  on  policies 
and  problems  of  adoption  and  adoption 
services.  All  licensing  regulations  and 
revisions  of  regulations  proposed  under 
Sections  602  and  603  of  the  Model  Act 
must  be  presented  to  the  committee  for 
its  advice  before  the  regulations  or 
revisions  become  effective. 

TITLE  Vn.  SUBSIDIZED  ADOPTION 

Title  vn  establishes  a  program  of 
adoption  subsidies,  details  criteria  for  a 
child's  eligibility  for  subsidy,  and 
outlines  procedures  for  the  operation  of 
the  subsidy  program. 

Section  701.  Purpose 

The  purpose  of  a  subsidy  is  to  assure 
the  most  appropriate  adoption  through 
public  financial  subsidy  for  each  child 
who  might  not  otherwise  be  adopted. 

The  children  who  “might  not  otherwise 
be  adopted”  are  those  with  physical, 
emotional,  or  mental  handicaps, 
minority  backgrounds,  older  ^Idren, 
and  family  groups;  and  those  who  have 
developed  dose  emotional  attachment 
to  their  foster  parents. 

An  adoption  subsidy  program  must  be 
part  of  a  state's  comprehensive  adoption 
services  program.  Subsidy  is  one  way  to 
fulfill  the  agency's  responsibility  for  the 


adoption  of  children  with  a  variety  of 
special  needs,  and  also  to  assure  that 
families  interested  in  and  capable  of 
becoming  parents  to  these  children  will 
be  able  to  do  so.  The  subsidy  program 
serves  as  a  supplement  to  an  effective 
recruitment  program  for  adoptive 
families  and  provides  an  ad^tional 
resource  for  the  children  who  are 
waiting. 

Section  702.  Administration 

The  state  adoption  administration 
must  establish  a  imit  at  the  state  or  local 
level  to  administer  the  subsidy  program. 
The  subsidies  and  attendant  services 
may  be  financed  from  foster  care  funds, 
funds  appropriated  for  other  adoption 
services,  or  from  funds  specifically 
appropriated  for  subsidies. 

The  availability  of  subsidies  for 
children  must  be  publicized  in  every 
possible  way: 

•  Agencies  must  inform  ail  foster  and 
adoptive  parents  about  the  program. 

•  Descriptions  of  subsidies  should  be 
included  in  all  written  materials  about 
adoption,  especially  recruitment 
materials. 

•  Public  information  meetings  should 
include  a  segment  dealing  with 
subsidies. 

Information  about  subsidy  should 
include  its  status  as  taxable  income 
imder  federal,  state,  or  local  taxation 
regulations.  The  status  may  vary  from 
location  to  location  or  time  to  time; 
current  information  should  be  obtained 
fi'om  the  appropriate  tax  office.  Notation 
should  also  be  made  that  a  subsidy  has 
no  effect  on  the  level  of  an  AFDC 
payment. 

When  foster  parents  or  prospective 
adoptive  parents  are  notified  of  the 
possibility  os  subsidy  for  a  specific 
child,  they  should  be  asked  to  state  their 
interest  or  lack  of  interest  in  the  subsidy 
within  30  days  after  notice.  As  a  means 
to  induce  a  prompt  response,  the  written 
notice  of  subsidy  could  be  designed  with 
a  tear-off  section  or  could  enclose  a 
postcard  which  could  be  easily 
completed  and  quickly  returned. 

The  role  of  the  imit  designated  to 
administer  the  program  is  to  certify 
children  as  eligible  for  subsidy  after 
reviewing  the  documents  submitted  in 
support  of  the  child's  eligibility  and  to 
make  aimual  recertifications  of  children 
who  continue  to  be  eligible.  If  the 
required  documentation  is  submitted 
and  other  provisions  of  the  law  are 
followed,  die  staff  must  certify  or 
recertify  the  child.  Attempts  to  second- 
guess  the  local  agency  or  provide  social 
work  services  from  a  distance  will  only 
result  in  a  disservice  to  the  child  who  is 
awaiting  placement. 


Section  703.  Eligibility  for  Subsidy 

This  section  outlines  the  conditions  of 
eligibility  for  a  child  to  be  certified  for  a 
subsidy.  Any  child  legally  free  for 
adoption,  whether  the  responsibility  of  a 
public  or  a  voluntary  agency,  may  be 
proposed  for  a  subsidy  if  he  is  in  special 
circumstances  as  outlined  in  the  Model 
Act  and  if  reasonable  efforts  have  been 
made  to  place  the  child  without  subsidy. 
The  state  adoption  administration  will 
certify  the  child  as  eligible  upon  receipt 
of  an  application  and  the  required 
dociunentation. 

The  child's  social  worker  must 
prepare  the  necessary  documents  for  the 
child's  certification  for  subsidy, 
including  a  simple  request  form  stating 
identifyi^  information  and  the  type  of 
subsidy  requested.  Termination  papers 
'  and  special  documentation  may  also  be 
needed. 

Special  documentation  pertains  to  the 
child's  particular  handicap  or  other 
condition  of  eligibility  and  might  include 
such  things  as  the  child's  need  for 
special  schooling  or  tutoring,  prosthesis, 
and  special  clothing,  as  well  as  the 
diagnosis,  prognosis,  and  future  plans 
for  treatment  of  the  condition.  The 
evidence  necessary  to  dociunent  the 
child's  condition  should  be  provided  by 
a  physician,  psychologist,  psychiatrist, 
or  oAer  appropilate  professionals. 

For  the  child  with  significant 
emotional  ties  to  foster  parents  who 
wish  to  adopt,  documentation  should 
include  a  siuiunary  of  the  placement 
experience,  inclucQng  the  date  the  child 
was  placed  with  the  family,  the  reason 
he  remained  there,  his  adjustment  to  the 
placement,  and  his  emotional 
attachment  to  members  of  the  family.  A 
subsidy  approved  for  a  child  because  of 
his  emotional  ties  to  his  foster  parents  is 
not  valid  if  the  child  is  subsequently  not 
adopted  by  them;  the  child  may, 
however,  be  certified  for  other  reasons  if 
no  other  adoptive  family  is  found 
without  the  use  of  subsidy. 

For  other  factors  such  as  age,  race, 
ethnicity,  or  the  need  to  be  placed  with 
siblings,  dociunentation  should  include  a 
record  of  referral  to  state,  regional,  and 
national  exchanges,  or  referral  to  a 
specialized  adoption  agency.  The 
documentation  should  show  that  the 
referrals  did  not  result  in  the  location  of 
a  family  for  the  child  within  60  days 
after  they  were  made. 

Section  704.  Subsidy  Agreement 

When  an  approved  adoptive  family  is 
available  for  a  child  certified  for  a 
subsidy,  the  family  should  sign  an 
agreement  with  the  state  adoption 
administration  prior  to  the  issuance  of  a 
final  decree  of  adoption. 
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The  agreement  should  be  prepared  by 
the  subsidy  unit  and  contains  the 
conditions  of  the  subsidy: 

•  Starting  date  of  the  subsidy — at 
adoptive  placement  or  upon  completion 
of  the  adoption. 

•  Type  of  subsidy — special  services, 
time-limited,  long-term,  or  a 
combination  o^these. 

•  The  amount  of  the  subsidy, 
including  a  statement  that  the  amount 
may  vary  with  the  needs  of  the  child 
and  the  availability  of  other  resources 
for  the  child,  such  as  funds  for  crippled 
children,  insurance,  and  social  secmity 
benefits. 

•  Provisions  for  payment  of  fees 
under  a  special  service  subsidy, 
including  a  requirement  that  such  fees 
must  be  reasonable. 

•  Conditions  for  continuation  of  the 
subsidy,  including  a  statement  that  the 
subsidy  is  dependent  on  state 
appropriations  and  so  may  be 
discontinued  before  the  time  specified  in 
the  subsidy  agreement. 

The  Act  establishes  three  types  of 
subsidies — special  service,  time-limited, 
and  long-term — and  it  is  important  for 
the  child’s  social  worker  to  include 
sufficient  and  appropriate  information 
with  the  request  for  certification  so  that 
the  agreement  contains  the  correct  type 
of  subsidy. 

If  the  subsidy  continues  for  more  than 
a  year,  the  subsidy  unit  should  ask  the 
adoptive  parents  to  prepare  a  form 
stating  that  the  child  remains  in  their 
care  and  noting  any  facts  about  the 
special  services  required  that  would 
affect  the  subsidy.  Actions  necessary  for 
recertification  may  be  completed  by 
mail. 

Termination  of  modification  of  the 
subsidy  may  be  requested  by  the 
adoptive  parents  at  any  time.  The 
subsidy  for  a  child  who  has  been 
certified  will  not  be  affected  by  a 
change  of  residence  of  the  adoptive 
parents,  even  if  they  move  to  another 
state. 

The  subsidy  may  be  continued  even 
after  the  child  reaches  the  age  of 
majority  if  other  resources  are  not 
available  and  the  subsidy  is  still  needed. 

Section  705.  Confidentiality 

This  section  provides  for  the 
confidentiality  of  all  subsidized 
adoption  records,  subject  to  disclosure 
as  outlined  in  Title  V  of  the  Model  Act. 

Appendix 

Definitions  of  Terms  From  the  Model 
State  Adoption  Act 

Section  102.  Definitions 

(a)  As  used  in  this  Act,  imless  the 
context  otherwise  requires: 


(1)  "Abused  or  neglected  child”  means 
a  child  whose  physical  or  mental  health 
or  welfare  is  harmed  or  threatened  with 
harm  by  the  acts  or  omissions  of  his 
parent  or  other  person  responsible  for 
his  .welfare. 

(2)  “Adoptee”  means  a  person  of  any 
age  who  has  been  legally  adopted. 

(3)  "Adoption”  means  the  act  of 
creating  the  legal  relationship  between 
parent  and  child  where  it  did  not  exist 
genetically. 

(4)  "Adoptive  parent”  means  an  adult 
who  has  become  the  mother  or  father  of 
a  child  through  the  legal  process  of 
adoption. 

(5)  “Adult”  means  a  person  18  or  more 
years  of  age. 

(6)  “Adidt  adoptee”  means' a  person 
who  was  adopted  as  a  child  and  who 
has  attained  majority. 

(7)  "Agency”  means  a  public  or 
volimtfuy  agency,  licensed  by  any 
jurisdiction  within  the  United  States, 
and  expressly  empowered  to  place 
children  as  a  preliminary  to  a  possible 
adoption. 

(8)  "Amended  birth  certificate”  means 
the  official  document,  issued  by  and 
registered  with  the  state  Office  of  Vital 
Statistics,  showing  that  an  adoptee  is 
legally  the  son  or  daughter  of  his 
adoptive  parents. 

(9)  "Biiih  parent”  means  the  mother  or 
faffier  of  genetic  origin  of  a  child,  but 
does  not  include  a  putative  father  of  a 
child. 

(10)  “Child”  means  a  son  or  daughter 
by  birth  or  by  adoption,  under  the  age  of 
18  years. 

(11)  “Counsel”  means  legal 
representation  by  a  qualified  attorney. 

(12)  "Court”  means  the  [  ] 

court. 

(13)  "De  facto  parent”  means  a 
person,  other  than  a  parent,  legal 
custodian,  or  guardian  of  the  person, 
who  has  exercised  physical  ceu'e, 
custody,  or  control  of  a  child  for  one 
year  and  with  whom  the  child  has 
developed  significant  emotional  ties. 

(14)  “Emancipated  minor”  means 
[insert  applicable  definition  from  state 
law). 

(15)  "Foster  care”  means  substitute 
care  of  a  child  for  a  planned  period  of 
time  when  the  parent  of  the  child  cannot 
or  chooses  not  to  care  for  the  child  for  a 
temporary  or  extended  period. 

(16)  “Foster  parent”  means  an  adult 
who  has  the  care  and  physical  custody 
of  a  child  pursuant  to  a  court  order  or  a 
placement  made  by  an  agency.  The  term 
includes  both  persons  who  are  related  to 
the  child  and  those  who  are  not,  but 
does  not  include  a  parent. 

(17)  “Guardian  ad litem^’ means  an 
attorney  or  other  person  appointed  by 


the  court  during  litigation  to  represent 
the  interests  of  a  party. 

(18)  "Legal  custodian”  means  an 
inffividual,  including  a  representative  of 
an  agency,  to  whom  legal  custody  of  the 
child  has  been  given  by  a  court  having 
jurisdiction  over  the  child. 

(19)  "Legal  custody”  means  a  status 
created  by  court  order  under  which  a 
legal  custodian  has  some  or  all  of  the 
following  rights  and  duties: 

(A)  to  maintain  or  supervise  the 
physical  custody  of  a  child; 

(B)  to  protect,  nurture,  train,  and 
discipline  a  child; 

(C)  to  provide  adequate  food,  clothing, 
shelter,  and  education  as  required  by 
law,  and  routine  medical  care  for  a 
child;  and 

(D)  to  consent  to  emergency  medical 
and  surgical  care,  and  to  sign  a  release 
of  medical  information  to  appropriate 
authorities,  pursuant  to  state  law. 

(20)  "Minor”  means  a  person  under 
eighteen  years  of  age. 

(21)  “Original  birth  certificate”  means 
the  official  document  issued  by  and 
registered  with  the  Office  of  Vital 
Statistics  showing  the  facts  of  the  birth 
of  an  individual,  including  the  date  of 
that  birth  £md  the  names  of  the  birth 
parents  of  that  individual. 

(22)  “Parent”  means  the  birth  or 
adoptive  mother,  or  the  birth,  adoptive, 
or  legal  father  whose  parental  rights 
have  not  been  terminated. 

(23)  “Parent-child  relationship” 
includes  all  rights,  powers,  privileges, 
immunities,  duties,  and  obligations 
existing  between  parent  and  child,  as 
defined  by  state  law. 

(24)  "Placement  for  adoption”  means 
the  transfer  of  physical  custody  of  a 
child  with  respect  to  whom  all  parental 
rights  have  been  terminated  to  a  person 
who  intends  to  adopt  the  child. 

(25)  "Relinquishment”  means  the 
informed  and  voluntary  release  in 
writing  of  all  parental  rights  with 
respect  to  a  child  by  a  parent  to  an 
agency  for  the  purpose  of  adoption. 
Relinquishment  transfers  fi'om  the 
parent  to  the  agency  all  guardianship 
powers  and  duties  of  such  parent, 
including  the  right  to  place  the  child  for 
adoption  and  the  right  to  consent  to  the 
adoption  of  the  child. 

(b)  As  used  in  this  Act,  pronouns  of 
the  masculine  gender  include  the 
feminine. 
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Model  State  Adoption  Act,  With 
Commentary 

Recommended  by  Model  Adoption 
Legislation  and  Procedures  Advisory 
Panel 

Submitted  to  Patricia  R.  Harris, 
Secretary  of  Health,  Education,  and 
Welfare,  October  24, 1979 

U.S.  Department  of  Health,  Education,  and 

Welfare,  Office  of  Human  Development 

Services,  Administration  for  Children, 

Youth,  and  Families,  Children's  Bureau 

This  document  was  prepared  under 
Contract  No.  105-78-1100  from  the 
Children’s  Bureau,  ACYF/HEW,  by  the 
Model  Adoption  Legislation  and 
Procedures  Advisory  Panel,  with  staff 
support  from  the  American  Public 
Welfare  Association.  The  contents  do 
not  necessarily  reflect  the  views  of  the 
Children's  Bureau. 

Introduction 

Development  of  the  Model  Act 

The  development  of  the  Model  State 
Adoption  Act  was  mandated  by  the 
United  States  Congress  in  Title  II  of  Pub. 
L  95-266,  the  Child  Abuse  Prevention 
and  Treatment  and  Adoption  Reform 
Act  of  1978.  In  Title  II — ^Adoption 
Opportunities,  Congress  found  that 
many  thousands  of  children — ^most  of 
whom  are  of  school  age,  handicapped, 
or  both — ^remain  in  foster  care  because 
of  the  barriers  which  exist  to  the 
adoption  of  these  children.  As  one 
means  to  eliminate  these  barriers  to 
adoption.  Congress  provided  for  the 
development  and  issuance  of  model 
adoption  legislation  and  procedures 
which  can  be  used  by  the  States  and 
territories  of  the  United  States. 

Section  202  of  Pub.  L.  95-266  required 
that  the  Secretary  of  the  Department  of 
Health,  Education,  and  Welfare  appoint 
an  independent  panel  whose 
responsibility  it  is  to  propose  to  the 
Secretary  “model .  .  .  legislation  and 
procedures  relating  to  adoption.”  The 
members  of  the  panel  so  appointed  were 
to  be  eleven  to  seventeen  in  number  and 
broadly  representative  of  persons, 
agencies,  and  groups  concerned  with 
and  having  expertise  in  adoption. 

In  accordance  with  the  Congressional 
mandate,  HEW  Secretary  Califano 
appointed  a  seventeen-member  panel 
during  the  summer  of  1978.  The  Model 
Adoption  Legislation  and  Procedures 
Advisory  Panel  represents  a  broad 
range  of  interests  and  experience. 
Members  include  an  adoptive  parent,  an 
adult  adoptee,  and  a  birth  parent; 
lawyers,  social  workers,  and  a 
physician;  and  representatives  from  the 
public  and  the  voluntary  sectors, 
advocacy  groups,  and  minority 


organizations.  The  panel  met  for  the  first 
time  on  October  16-19, 1978.  During  the 
course  of  the  following  year,  the  panel 
met  eight  times,  for  a  total  of  twenty-five 
days.  In  addition,  panel  members 
devoted  many  days  outside  their 
meetings  to  reviewing  successive  drafts 
of  the  legislation  and  procedures, 
researching  issues,  discussing  their  task 
with  colleagues,  and  in  other  activities 
related  to  their  charge. 

Panel  meetings  were  conducted 
according  to  Federal  regulations 
governing  the  operation  of  advisory 
boards.  'Hiey  were  announced  in  the 
Federal  Register  and  were  open  to  the 
public.  Many  members  of  the  public 
observed  the  panel  at  work;  many  also 
submitted  statements  for  the  panel  to 
consider.  Panel  meetings  were  led  by 
the  chairperson  appointed  by  the  HEW 
Secretary,  and  were  staffed  by  an 
Executive  Secretary  representing  the 
Children's  Bureau.  Contractor  staff  from 
the  American  Public  Welfare 
Association  also  attended  the  meetings 
to  record  the  panel’s  deliberations  and 
prepared  successive  drafts  of  the  law 
and  commentary  according  to  the 
panel’s  directions. 

Panel  meetings  were  characterized  by 
free  and  frank  discussion  and  a 
willingness  to  consider  all  sides  of  a 
question.  The  Model  Act  passed  through 
six  drafts  before  reaching  its  present 
form  as  issues  were  debated, 
reconsiderd,  and  thoroughly  explored. 
Members  brought  to  the  panel  their 
particular  experiences,  expertise,  and 
points  of  view.  As  might  be  expected 
when  such  a  diverse  group  drafts  a  law, 
the  panel  often  found  itself  debating  the 
merits  of  various  approaches  to  a 
particular  provision.  When  compromise 
proved  inadequate  to  resolve  an  issue 
and  an  acceptable  alternative  could  not 
be  found,  a  vote  was  taken  and  the 
majority  position  prevailed,  the 
rationale  for  many  of  the  decisions  is 
noted  in  the  commentary  which 
accompanies  each  section  of  the  Act. 

The  results  of  the  panel’s  efforts — the 
Model  State  Adoption  Act  and  the 
accompanying  Model  State  Adoption 
Procedures — contain  the  panel’s  best 
thinking  regarding  the  legal,  procedural, 
and  practice  approaches  designed  to 
eliminate  or  ameliorate  the  barriers 
which  currently  prevent  children  from 
enjoying  a  permanent  family. 

Philosophy  of  the  Model  Act 

The  Model  State  Adoption  Act  is  the 
first  comprehensive  adoption  law 
developed  under  Federal  sponsorship. 
Designed  to  address  the  many  facets  of 
the  adoption  process,  the  Model  Act 
places  particular  emphasis  on  the 
adoption  of  children  with  special  needs. 


It  includes  elements  of  the  draft  Model 
Act  to  Free  Children  for  Permanent 
Placement  and  the  Model  State 
Subsidized  Adoption  Act,  but  goes 
beyond  these  to  address  issues  such  as 
the  openness  of  adoption, 
comprehensive  recordkeeping,  and 
postadoption  services. 

The  Model  Act  has  been  written  at  a 
time  when  national  attention  has  been 
focused  on  the  many  children  in  foster 
care  for  whom  adoption  might  offer  a 
permanent  family.  National  estimates  of 
the  numbers  and  characteristics  of  these 
children  vary,  but  one  recent  study 
found  that  of  the  502,000  children  in 
foster  care  in  the  United  States,  102,000 
were  legally  free  for  adoption.  Adoptive 
families  had  been  located  for  most  of 
the  young  children  legally  free,  but  not 
for  the  order  children.  The  Model  Act 
emphasizes  the  placement  for  adoption 
of  the  many  children  awaiting  adoption 
because  of  their  age,  race,  handicap,  or 
need  to  be  placed  with  siblings,  while 
simultaneously  providing  for  the 
adoption  of  other  children. 

PUlosophically,  the  Model  Act 
approaches  the  act  of  adoption  as  a 
service  to  a  child.  It  also,  however, 
recognizes  the  importance  of  adoption  to 
the  child’s  birth  parents  and  adoptive 
parents — the  other  parties  whom 
adoption  also  serves.  As  set  forth  in  the 
Preamble,  the  Act  also  acknowledges 
'adoption  as  a  “life-long  change  of  frunily 
status”  for  a  person  who  is  adopted,  and 
so  establishes  services  for  the  adoptee 
and  his  birth  and  adoptive  parents  that 
continue  after  the  completion  of  the 
adoption  itself. 

To  increase  the  likelihood  that 
children  who  need  adoption  services  are 
identified  and  then  placed  for  adoption, 
the  Model  Act  focuses  on  ameliorating 
or  eliminating  various  obstacles  to 
adoption  which  exist  in  present  law  and 
practice.  Negative  attitudes  about 
adopted  children,  restrictive  eligibility 
criteria  established  by  agencies  for 
adoptive  parents,  reluctance  of  courts  to 
free  children  for  adoption:  these  are  only 
three  examples  of  the  many  obstacles 
which  may  impede  the  adoption  process. 
The  Model  Act  concentrates  on  those 
obstacles  which  an  adoption  law  can 
reasonably  be  expected  to  reach;  the 
barriers  in  the  legal  process  and  in  the 
operation  of  public  and  volimtary 
adoption  agencies.  The  Model  Act  does 
not  directly  attempt  to  legislate  changes 
in  the  social  context  in  which  adoption 
occurs,  although  it  does  require  a 
program  of  public  information  and 
education  regarding  adoption. 

In  addition  to  attempting  to  remove 
legal  barriers  to  the  adoption  of 
children,  the  Model  Act  also  provides 
for  a  range  of  adoption  services. 
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Counseling  and  other  services  are 
mandated  to  birth  parents,  adoptive 
parents,  and  prospective  adoptive 
parents  at  critical  junctures  throughout 
the  adoption  process.  The  purpose  of 
these  services  is  to  provide  all  parties 
with  the  full  information  they  need  to 
make  informed  decisions,  decisions 
which  will  have  a  life-long  effect  both 
for  themselves  and  for  a  child. 

Readers  of  the  Model  Act  will  note 
that  it  deals  only  indirectly  with  the 
many  services  and  supports  families 
may  need  prior  to  the  commencement  of 
the  adoption  process.  It  does  not,  for 
example,  have  provisions  which  require 
services  to  the  families  of  children  in 
their  own  homes,  nor  does  it  mandate 
other  services  designed  to  reunite 
families  where  a  child  has  been  placed 
in  foster  care.  This  limitation,  while 
intentional,  is  not  designed  to  deny  the 
importance  of  such  services,  but  is 
merely  a  recognition  that  the  scope  of 
the  Model  Act  is  restricted  to  the 
adoption  process.  Various  provisions  of 
the  Act,  however,  demonstrate  that 
adoption  is  only  one  segment  of  a 
continuum  of  service  to  children;  for 
example,  parental  rights  generally  may 
not  be  terminated  unless  there  is 
evidence  that  services  have  been 
offered  or  provided  to  the  parents,  and 
the  state  adoption  administration  is 
required  to  coordinate  adoption  services 
with  foster  care  services  to  ensure  that 
adoption  is  considered  as  one  option  for 
children  in  foster  care. 

The  Model  State  Adoption  Act 
appears  at  an  opporhme  time,  when 
attention  has  been  drawn  to  the  need  to 
improve  adoption  services  to  children 
and  their  families.  Although  the  Act  may 
still  stand  as  a  model  in  the  future,  it 
may  also  be  that  a  new  model  will  be 
needed  to  build  upon  the  progress  the 
present  Act  can  bring  to  adoption 
services.  The  nature  of  adoption 
services  will  evolve  with  the  passage  of 
time;  so  must  the  law,  either  in  response 
to  changing  needs  and  services  or  in 
anticipation  of  furture  needs  and 
services. 
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Preamble 

The  legislature  finds  that  family  life  is 

optimal  for  the  rearing  of  children,  and 
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that  birth  families  should  be 
stengthened  and  preserved.  It  further 
finds  that  there  are  many  children 
whose  families  cannot  or  choose  not  to 
rear  them.  For  such  children,  age,  race, 
handicap,  or  the  need  to  be  placed  with 
siblings  must  not  preclude  their 
enjoyment  of  the  benefits  of  family  life. 

It  is  the  policy  of  this  state  that  adoption 
is  a  positive  social  and  legal  process 
intended  to  serve  these  children. 

Although  adoption  constitutes  a  life¬ 
long  change  of  family  status  for  an 
adopted  person,  it  shall  not  deny  the 
adoptee  any  rights,  privileges,  and 
benefits  to  which  he  is  entitled  imder 
law.  Adoption  shall  also  respect  the 
racial,  ethnic,  cultural,  and  religious 
heritage  of  the  adoptee. 

The  adoption  process  shall  treat  all 
persons  fairly,  but  the  principle  that 
adoption  is  a  service  for  adoptees  shall 
govern  where  rights  are  in  conflict  and 
compromise  is  not  possible. 

Commentary  to  Preamble 

The  first  paragraph  of  the  Preamble 
articulates  society’s  belief  that  a  family 
environment  usually  best  provides  the 
intimate  emotional  attachments  and 
behavioral  instruction  necessary  for  the 
healthy  development  of  children.  This 
concept  of  “family”  generally  implies  a 
biological  relationship.  Smith  v.  Org.  of 
Foster  Families  for  Equality  and 
Reform,  431  U.S.  816,  843  (1977).  The 
blood  tie  is  not  essential  to  the  concept 
of  family,  however,  the  primary  purpose 
of  the  Model  State  Adoption  Act  project 
is  to  provide  families  for  the  many 
children  whose  relatives  are  not 
providing  them  with  a  family  life.  See 
Child  Abuse  Prevention  and  Treatment 
and  Adoption  Reform  Act  of  1978,  92 
Stat.  205  §  201. 

The  Preamble  acknowledges,  in  the 
second  paragraph,  that  adoption  is  an 
act  with  long-term  emotional  and  legal 
implications  for  those  involved. 

Agencies  providing  services  to  adoptees 
and  their  families  should  recognize  the 
long-term  nature  of  their  potential 
involvement  with  adoptive  families. 

Three  additional  principles  are 
embodied  in  the  second  and  third 
paragraphs.  The  Model  Act  may  not  be 
construed  to  deny  any  adoptee  a 
statutory  or  civil  right  solely  on  the 
basis  of  the  adoptive  status.  Placements 
for  adoption  and  other  plans  for  children 
made  pursuant  to  the  Act  should, 
whenever  possible,  reasonably  protect 
each  child’s  heritage.  While  differences 
in  race,  religion,  or  ethnicity  will  not  be 
a  bar  to  adoption,  every  effort  should  be 
made  to  place  a  child  with  a  family  of 
like  heritage.  In  the  event  that  such  a 
family  cannot  be  found  and  a 
transcultural  placement  is  made,  the 


implications  of  such  an  adoption  must 
be  made  clear  to  all  parties  involved. 

Finally,  where  the  rights  of  parties  to 
the  adoption  process  are  in  conflict,  the 
rights  and  best  interests  of  the  adoptee, 
whether  a  minor  or  adult,  should 
prevail.  These  principles  are  most 
consistent  with  the  legislative  purpose 
of  having  adoption  be  a  means  of 
serving  children  in  need  of  families. 

TITLE  I.  GENERAL  PROVISIONS 
Section  101.  Policy  and  Purposes 

(a)  It  is  the  policy  of  this  state  to 
respect  and  facilitate  the  care  and 
upbringing  of  children  in  family  units 
consisting  of  parents  and  their  birth 
children.  Some  children,  however,  may 
not  have  the  opportunity  for  a 
permanent  home  and  familial 
relationship  with  their  birth  parents.  It  is 
found  and  declared  to  be  generally  true 
that  adoption  is  the  optimal  means  of 
providing  these  children  with  the  stable 
and  nurturing  environment  of  a 
permanent  home,  and  that  vesting  legal 
guardianship  in  a  de  facto  parent  is  the 
best  alternative  for  those  children  for 
whom  adoption  is  not  desirable  or 
possible.  It  is  further  declared  that  the 
termination  of  parental  rights  and 
adoption  services  to  children,  and  public 
policy  requires  that  these  services  be 
governed  by  substantive  laws  and 
procedures  which  are  administered  by 
highly  qualified  staff,  supported  by 
adequate  funding,  and  provided  at 
reasonable  fees.  These  laws  and 
procedures  are  intended  to  protect  the 
rights  of  all  parties  involved,  but  when 
conflicts  arise  between  the  right  of  the 
adoptee  and  of  others,  the  rights  of  the 
adoptee  shall  prevail. 

(b)  In  keeping  with  the  above 
Preamble,  the  purposes  of  this  Act  are: 

(1)  to  provide  that  each  child  in  the 
state  who  needs  adoption  services 
receives  such  services; 

(2)  to  provide  procedures  and  services 
which  will  safeguard  and  promote  the 
best  interests  of  each  child  in  need  of 
adoption  and  which  will  protect  the 
rights  of  all  parties  concerned; 

(3)  to  provide  prompt  legal  procedures 
for  terminating  parental  rights  after  the 
birth  parents  have  been  provided  or 
offered  appropriate  services  and  cannot 
or  choose  not  to  care  for  their  child; 

(4)  to  remove  obstacles  to  adoption, 
particularly  adoption  of  children  who 
are  waiting  because  of  age.  race, 
handicap,  or  need  to  be  placed  with 
siblings,  in  order  to  enhance  the 
opportunities  in  family  life  for  all 
children  whose  birth  parents’  rights 
have  been  terminated; 

(5)  to  establish  a  system  which  will 
identify  each,  child  in  need  of  adoption 


services,  and  which  will  monitor  and 
assure  that  such  services  are  provided; 

(6)  to  assure  that  quality  adoption 
services  are  provided  by  establishing 
and  furnishing  the  means  to  administer 
licensing  standards  which  will  be 
equally  applicable  to  public  and 
voluntary  agencies; 

(7)  to  encourage  and  utilize  the  desires 
and  capabilities  of  persons  who  are 
willing  to  assume  the  responsibilities 
and  accept  the  privileges  of  parenthood 
toward  children  not  biologically  their 
own; 

(8)  to  provide  financial  assistance 
wMch  will  make  it  possible  for  children 
who  are  waiting  because  of  age,  race, 
handicap,  or  the  need  to  be  placed  with 
siblings  to  be  adopted; 

(9)  to  assure  that  the  adopted  person’s 
biological  heritage  is  recorded, 
preserved,  and  made  accessible;  and 

(10)  to  assure  that  any  expenses  or 
compensation  paid  in  connection  with 
adoption  proceedings  and  services  are 
reasonable  and  do  not  exceed  the  cost 
of  the  service  provided. 

(c)  The  provisions  of  this  Act  shall  be 
liberally  construed  to  effectuate  the 
purposes  thereof. 

***** 

Commentary  to  Section  101 

Subsection  (a).  The  subsection 
expands  upon  the  principles  articulated 
in  the  Preamble.  The  state  policy  of 
support  for  the  birth  family  is  embodied 
in  several  subsequent  provisions  of  the 
law,  particularly  in  the  safeguards 
against  ill-considered  parental  surrender 
of  children  in  Sections  205,  206,  and  306 
of  the  Model  Act;  and  in  the 
requirements  in  Section  313(e)  of  the 
Model  Act  that  the  court,  before 
involuntarily  terminating  the  parent- 
child  relationship,  consider  what 
rehabilitative  services  the  child  and 
birth  parents  have  been  provided. 

While  adoption  is  the  preferred  means 
of  providing  permanent  homes  for 
children,  it  is  recognized  that  this  option 
will  not  be  available  for  some  children. 
In  these  cases  legal  guardianship,  vested 
in  an  individual  who  has  been 
personally  caring  for  the  child,  is 
preferable  to  guardianship  vested  in  an 
institution,  public  official,  or  other 
professional  not  directly  involved  with 
the  child’s  day-to-day  care. 

The  need  for  qualified  personnel  and 
adequate  public  appropriations  to 
provide  adoption  services  is  widely 
recognized.  These  factors  are  essential  if 
the  children  presently  placed  in 
“temporary”  unstable,  long-term  foster 
care  are  to  find  permanence. 

The  final  section  of  the  subsection 
reiterates  the  principle  that  the  rights 
and  interests  of  adoptive  parents,  birth 
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parents,  agencies,  and  others  must  bow 
to  those  of  the  adoptee  when  a  complete 
balancing  of  interests  cannot  be 
achieved. 

Subsection  (b).  The  purposes  of  the 
Model  State  Adoption  Act  address  a 
number  of  serious  problems  in  the 
delivery  of  adoption  services  by  the 
states. 

Many  children  who  need  adoption 
services  are  not  receiving  them.  One 
purpose  of  the  Act  is  to  assure  that 
adoption  services  are  provided  to  these 
children,  whether  in  institutional,  foster, 
or  other  substitute  care — formal  or 
informal,  public  or  voluntary.  Often 
children  do  not  receive  needed  adoption 
services  because  of  state  or  agency 
failure  to  identify  such  children  as 
adoptable.  Such  failure  may  be  due  to 
the  lack  of  adequate  case  review  or  to 
obstacles  which  could  be  removed 
through  legal  or  other  action, 
particularly  the  termination  of  parental 
rights,  or  through  interstate  efforts  to 
recruit  adoptive  parents  for  children 
formerly  viewed  as  unadoptable.  The 
identification  of  children  in  need  of 
adoption,  removal  of  obstacles  to  their 
adoption,  and  vigorous  recruitment  of 
appropriate  adoptive  families  are  all 
express  purposes  of  the  Act,  and  the 
implementation  of  these  purposes  is 
addressed  primarily  in  Title  VI  of  the 
Model  Act.  One  other  purpose  of  the  Act 
is  to  make  the  benefits  of  adoption  a 
reality  for  those  children  with  special 
characteristics  or  handicaps  which 
constitute  a  liability  in  locating  adoptive 
homes.  The  Act  promotes  the  adoption 
of  these  children  by  providing  for  staff 
training,  special  programs  to  assist 
special  needs  children  and  their 
adoptive  families,  and  postplacement 
support  services.  Such  children  should 
also  be  assisted  with  a  financial 
subsidy,  as  provided  in  Title  VII  of  this 
Act. 

Although  most  adoption  laws 
recognize  that  at  least  three  parties  may 
have  a  legal  interest  in  any  potential 
adoption — the  child,  the  birth  parent, 
and  the  adoptive  parent — these  various 
f  interests  are  sometimes  inadequately 

i  protected,  resulting  in  extended  and 

disruptive  legal  challenges.  It  is  an 
express  purpose  of  this  Act  to  provide 
procedural  safeguards  for  the  rights  of  — 
all  parties.  In  keeping  with  this  piupose, 
the  members  of  a  troubled  family  have  a 
I  right  to  supportive  state  services,  yet 

I  when  such  services  cannot  lead  to 

I  rehabilitation,  the  child’s  right  to  a 

family  environment  requires  that  prompt 
measures  be  taken  to  make  the  child 
legally  free  for  adoption.  Titles  II,  III, 
and  rV  deal  primarily  with  these 
purposes  of  the  Model  Act. 


One  legal  interest  of  adoptees — their 
interest  in  the  preservation  and 
availability  of  information  concerning 
their  lives  prior  to  adoption,  and 
subsequent  medical  or  genetic 
developments  in  the  bi^  family — ^has 
been  inadequately  protected  by  most 
adoption  laws  of  the  past.  One  purpose 
of  the  Model  Act  is  to  provide 
appropriate  procedures  regarding  the 
preservation  of  and  access  to  records. 
This  purpose  is  carried  out  in  the 
provisions  of  Title  V  of  this  Act. 

Because  adoption  services  are 
services  to  children,  profit-making  in  the 
provision  of  such  services,  with  the 
accompanying  specter  of  exploitation,  is 
to  be  avoided.  Furthermore,  the  costs 
associated  with  adopting  a  child  should 
not  be  a  barrier  to  permanent  placement 
of  a  child,  and  therefore  any  fees 
charged  for  services  to  prospective 
adoptive  families  should  be  reasonable. 
See  Model  State  Adoption  Act  §  107 
(hereinafter  cited  as  M.S.A.A.). 

Finally,  the  Act  addresses  the  well- 
known  problem  of  assiuing  that 
adoption  and  related  child  welfare 
services  are  provided  by  competent  and 
efficient  agencies  and  personnel.  For 
provisions  relating  to  this  purpose,  see 
Sections  602  and  603  of  the  Model  Act. 

Because  tlie  modem  practice  of 
adoption  is  strictly  a  creature  of  statute 
and  was  imknown  to  the  common  law, 
the  established  rule  of  construction 
requires  a  narrow  interpretation  of 
adoption  legislation.  Many  courts, 
however,  have  cited  the  beneficent 
purpose  underlying  statutes  as  a 
rationale  for  liberally  construing  such 
laws  in  favor  of  what  judges  perceive  to 
be  the  best  interests  of  the  parties 
involved,  particularly  the  adoptee.  The 
Model  Act  follows  this  general 
approach;  however,  liberal  construction 
should  effectuate  the  express  purposes 
of  the  Act,  rather  than  individual 
interpretations  of  "best  interest." 

Section  102.  Definitions 

(a)  As  used  in  this  Act,  unless  the 
context  otherwise  requires: 

(1)  “Abused  or  neglected  child”  means 
a  child  whose  physical  or  mental  health 
or  welfare  is  harmed  or  threatened  with 
harm  by  the  acts  or  omissions  of  his 
parent  or  other  person  responsible  for 
his  welfare. 

(2)  "Adoptee”  means  a  person  of  any 
age  who  has  been  legally  adopted. 

(3)  “Adoption”  means  the  act  of 
creating  the  legal  relationship  between 
parent  and  child  where  it  did  not  exist 
genetically. 

(4)  “Adoptive  parent”  means  an  adult 
who  has  become  the  mother  or  father  of 
a  child  through  the  legal  process  of 
adoption. 


(5)  “Adult”  means  a  person  18  or  more 
years  of  age. 

(6)  “Ad^t  adoptee”  means  a  person 
who  was  adopted  as  a  child  and  who 
has  attained  majority. 

(7)  “Agency”  means  a  public  or 
voluntary  agency,  licensed  by  any 
jurisdiction  within  the  United  States, 
and  expressly  empowered  to  place 
children  as  a  preliminary  to  a  possible 
adoption. 

(8)  “Amended  birth  certificate”  means 
the  official  dociunent,  issued  by  and 
registered  with  the  state  Office  of  Vital 
Statistics,  showing  that  an  adoptee  is 
legally  the  son  or  daughter  of  his 
adoptive  parents. 

(9)  “Birth  parent”  means  the  mother  or 
father  of  genetic  origin  of  a  child,  but 
does  not  include  a  putative  father  of  a 
child. 

(10)  “Child”  means  a  son  or  daughter 
by  bi^  or  by  adoption,  imder  the  age  of 
18  years. 

(11)  “Coimsel”  means  legal 
representation  by  a  qualified  attorney. . 

(12)  “Court”  means  the  [  ] 

court. 

(13)  “De  facto  parent”  means  a 
person,  other  than  a  parent,  legal 
custodian,  or  guardian  of  the  person, 
who  has  exercised  physical  care, 
custody,  or  control  of  a  child  for  one 
year  and  with  whom  the  child  has 
developed  significant  emotional  ties. 

(14)  “Emancipated  minor”  means 
[insert  applicable  definition  from  state 
law). 

(15)  “Foster  care”  means  substitute 
care  of  a  child  for  a  planned  period  of 
time  when  the  parent  of  the  child  cannot 
or  chooses  not  to  care  for  the  child  for  a 
temporary  or  extended  period. 

(16)  “Foster  parent”  means  an  adult 
who  has  the  care  and  physical  custody 
of  a  child  pursuant  to  a  court  order  or  a 
placement  made  by  an  agency.  The  term 
includes  both  persons  who  are  related  to 
the  child  and  those  who  are  not,  but 
does  not  include  a  parent. 

(17)  “Guardian  ad  litem”  means  an 
attorney  or  other  person  appointed  by 
the  court  during  litigation  to  represent 
the  interests  of  a  party. 

(18)  “Legal  custodian”  means  an 
inffividual,  including  a  representative  of 
an  agency,  to  whom  legal  custody  of  the 
child  has  been  given  by  a  court  having 
jurisdiction  over  the  child. 

(19)  “Legal  custody”  means  a  status 
created  by  court  order  under  which  a 
legal  custodian  has  some  or  all  of  the 
following  rights  and  duties: 

(A)  to  maintain  or  supervise  the 
physical  custody  of  a  child; 

(B)  to  protect,  nurture,  train,  and 
discipline  a  child; 

(C)  to  provide  adequate  food,  clothing, 
shelter,  and  education  as  required  by 
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law,  and  routine  medical  care  for  a 
child;  and 

(D)  to  consent  to  emergency  medical 
and  surgical  care,  and  to  sign  a  release 
of  medical  information  to  appropriate 
authorities,  pursuant  to  state  law. 

(20)  “Minor”  means  a  person  under 
ei^teen  years  of  age. 

(21)  “Original  birth  certificate”  means 
the  official  document  issued  by  and 
registered  with  the  Office  of  Vital 
Statistics  showing  the  facts  of  the  birth 
of  an  individual,  including  the  date  of 
that  birth  and  the  names  of  the  birth 
parents  of  that  individual. 

(22)  “Parent”  means  the  birth  or 
adoptive  mother,  or  the  birth,  adoptive, 
or  legal  father  whose  parental  rights 
have  not  been  terminated. 

(23)  “Parent-child  relationship” 
includes  all  rights,  powers,  privileges, 
immunities,  duties,  and  obligations 
existing  between  parent  and  child,  as 
defined  by  state  law. 

(24)  “Placement  for  adoption”  means 
the  transfer  of  physical  custody  of  a 
child  with  respect  to  whom  all  parental 
rights  have  been  terminated  to  a  person 
who  intends  to  adopt  the  child. 

(25)  “Relinquishment”  means  the 
informed  and  volimtary  release  in 
writing  of  all  parental  rights  with 
respect  to  a  child  by  a  parent  to  an 
agency  for  the  purpose  of  adoption. 
Relinquishment  transfers  from  the 
parent  to  the  agency  all  guardianship 
powers  and  duties  of  such  parent, 
including  the  right  to  place  the  child  for 
adoption  and  the  right  to  consent  to  the 
adoption  of  the  child. 

(b)  As  used  in  this  Act,  pronouns  of 
the  masculine  gender  include  the 
feminine. 

***** 

Commentary  to  Section  102 

The  following  definitions  should  be 
noted: 

“Abused  or  neglected  child.”  This 
definition  is  taken  fi'om  the  Children’s 
Bureau’s  draft  Model  Child  Protection 
Act  (August  1977). 

“Agency.”  The  definition  excludes 
private,  for-profit  agencies.  Adoption 
and  related  services  are  unique  in  that 
the  child  is  the  “product”  as  well  as  the 
recipent  of  these  services.  This  has 
created  a  situation  where  children  and 
parents  have  been  exploited  in  the 
lucrative  buying  and  selling  of  children. 
For  that  reason,  profit-making  in  the 
provision  of  such  crucial  services  is  to 
be  discouraged. 

Adoption  agencies  which  exclusively 
serve  American  Indian  families  and  are 
expressly  so  empowered  by  Indian 
tribal  law  should  be  considered  licensed 
public  agencies  for  the  purposes  of  this 
definition. 


“Amended  birth  certificate.”  This  is 
the  new  certificate  of  birth  issued  by  the 
Office  of  Vital  Statistics  following  a 
final  decree  of  adoption,  containing 
substantially  the  same  information' as 
the  original  birth  certificate  except  that 
the  names  of  and  information 
concerning  the  adoptive  parents  are 
substituted  for  references  to  the  birth 
parents.  See  M.S.A.A.  §  502. 

“Birth  parent.”  Several  different  terms 
are  presently  used  in  various  states  and 
agencies  to  denote  a  child’s  mother  or 
father  of  genetic  origin — “biological” 
parent,  “natural”  parent,  “birth”  parent, 
“original”  parent,  “genetic”  parent — and 
there  is  some  controversy  surrounding 
the  use  of  each  of  these  terms. 
Arguments  have  been  raised,  for 
example,  that  “natural”  implies  that  an 
adoptive  parent  is  imnatural;  “original” 
creates  an  ambiguity  as  to  the  blood 
relationships  of  parent  and  child;  and 
“genetic”  and  “biological”  are  overly 
technical  for  general  usage.  The  term 
“birth  parent”  is  used  in  the  Model  State 
Adoption  Act  because  of  the  increasing 
preference  for  the  use  of  that  term 
among  the  individuals  to  whom  it  refers, 
especially  among  those  parents  who 
have  relinquished  a  child. 

“Court.”  The  court  designated  by  the 
legislature  in  this  definition  will  be  that 
court  with  jurisdiction  over  all  the  types 
of  proceedings  set  out  in  the  Model  Act: 
termination  of  parental  rights  (and 
perhaps  the  related  area  of  child  abuse 
and  neglect  adjudications),  child 
custody  and  child  placements,  adoption, 
and  appointment  of  guardians.  Because 
of  the  broad  knowledge  and  expertise 
which  should  reside  in  this  court,  it  is 
recommended  that  the  court  be  a 
division  of,  or  equal  in  stature  to,  the 
highest  trial  court  of  general  jurisdiction. 
See  Model  Family  Court  Act  (1975); 

ABA  Comm,  on  Standards  for  Judicial 
Administration,  Standards  Relating  to 
Court  Organization,  §  1.10  (1973). 

“De  facto  parent.”  This  concept  is 
introduced  in  the  Model  Act  in  order  to 
confer  some  legal  standing  upon  persons 
who,  as  a  result  of  assuming  parental 
caretaking  responsibilities  for  an 
extended  time,  develop  a  parental 
relationship  with  a  child  based  upon 
strong  emotional  and  psychological 
bonds.  For  example,  a  foster  parent  with 
custody  of  a  child  for  the  required  time 
might  be  a  de  facto  parent,  provided  that 
sufficient  emotional  ties  have 
developed.  Short-term  interruptions  of 
the  physical  caretaking  function,  as  in 
the  case  of  a  child  intermittently 
hospitalized  during  the  foster  care 
period,  should  not  preclude  the  foster 
parent  from  fitting  the  definition  of  de 
facto  parent. 


“Legal  custodian”  and  “legal 
custody.”  The  term  “custody”  is 
frequently  confused  with  “guardianship” 
(“guardian”  and  “guardianship”  are  not 
defined  in  the  Model  Act,  rather  the 
duties  and  responsibilities  of  a  guardian 
are  spelled  out  in  Section  318  of  the 
Model  Act)  in  discussions  of  child 
welfare  laws  of  different  states.  The 
occasions  for  appointment  of  a  guardian 
of  a  child’s  person  differ  from  state  to 
state.  Compare  Mass.  Gen.  Laws  Ann. 
ch.  201  §  §  4,  5, 14  (1979  supp.);  Minn. 
Stat.  §  525.24  (1975);  Tex.  Prob.  Code 
§  109  (1978  supp.)  with  Mich.  Comp. 
Laws  Ann.  §§  700.424,  427,  431(c)  (1979 
Supp.).  The  distinction  between  the  two 
terms  is  frequently  blurred,  particularly 
when  states  make  use  of  concepts  such 
as  “temporary  guardianship”  or 
“permanent  custody.” 

'The  concept  of  “guardian”  is  usually 
broader  than  that  of  “custodian”  or 
“legal  custodian.”  See  generally  Model 
Family  Court  Act  (1975);  L.  Costin,  Child 
Welfare  Policies  and  Practice  65-80 
(1979).  As  used  in  the  Model  Act,  the 
authority  and  duties  of  a  guardian 
encompass  those  of  the  legal  custodian 
and  also  include  the  authority  “to  make 
decisions  permanently  affecting  the 
child’s  welfare,”  including  consent  to  the 
adoption.  See  M.S.A.A.  §  318.  However, 
to  provide  enough  flexibility  to 
accommodate  variations  in  state  law, 
the  Model  Act  also  presumes  that  a 
comt  may  appoint  a  guardian  without 
terminating  parental  rights.  See 
M.S.A.A.  §  314(b).  Also  in  the  interest  of 
flexibility,  the  definition  of  “legal 
custodian”  does  not  preclude  delegation 
of  the  right  and  duty  of  overseeing  the 
child’s  physical  care  and  control  to  a 
person  exercising  only  physical  custody 
of  the  child. 

Legislatures  considering  enactment  of 
the  Model  State  Adoption  Act  may  need 
to  adjust  these  definitions  to  fit 
previously  established  usages  in  their 
own  jurisdictions. 

“Minor.”  The  age  limit  specified  here 
may  require  adjustment  in  accordance 
with  individual  state  law. 

“Parent.”  There  are  two 
circumstances  in  which  an  identifiable 
birth  parent  would  not  be  considered  to 
be  the  present  parent  of  a  child.  'The  first 
is  where- the  birth  parent’s  rights  have 
been  judicially  terminated  or 
irrevocably  relinquished.  If  the  child  is 
subsequently  adopted,  the  adoptive 
parent  is  thereafter  the  “parent”  unless 
and  until  his  rights  are  terminated  or 
relinquished.  If  the  child  has  not  been 
adopted,  the  child’s  court-appointed 
guardian  exercises  the  authority  of  a 
legal  parent,  but  the  child  has  no  present 
parent.  The  second  situation  is  where 
the  child  was  bom  under  circumstances 
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in  which  state  law  has  presumed 
another  man  to  be  the  child’s  father,  as 
when  conception  occured  as  the  result 
of  intercourse  between  the  child’s 
married  mother  and  a  man  not  her 
spouse.  The  law  presiunes  that  such  a 
child  is  the  product  of  the  marital  union; 
the  legal  father  of  the  child  is  the 
mother’s  husband  unless  he  asserts 
evidence  to  rebut  the  presumption. 
Similarly,  the  legal  father  of  a  child  bom 
as  the  result  of  artificial  insemination 
would  be  the  spouse  of  the  woman  who 
so  conceived  rather  than  the  sperm 
donor,  although  the  latter  is  technically 
the  birth  father. 

All  “parents,”  as  dehned  in  this 
subsection,  possess  full  legal  rights  with 
respect  to  their  child.  'The  Model  Act 
does  not  distinguish  between  the 
parental  rights  of  wed  and  unwed  birth 
parents,  nor  of  mothers  and  known 
father^.  Because  the  dehnition  of  “birth 
parent”  expressly  excludes  putative 
fathers,  however,  the  term  “parent,” 
likewise,  does  not  extend  to  them. 

Section  103.  Who  May  Be  Adopted 

(a)  Any  minor  who  is  not  emancipated 
may  be  adopted  if  the  requirements  of 
this  Act  are  met,  and: 

(1)  such  minor  has  no  living  parent;  or 

(2)  the  parental  rights  of  all  living 
parents  of  such  minor  have  been 
terminated  according  to  the  laws  of  this 
state  or  of  another  jurisdiction;  or 

(3)  the  adoptive  petitioner  is  a 
stepparent,  and  the  parental  rights  of  the 
parent  who  is  not  the  petitioner’s  spouse 
have  been  terminated  or  such  parent  has 
consented  to  the  adoption  of  the  child 
by  the  adoptive  petitioner;  or 

(4)  the  adoptive  petitioner  is  a  relative 
of  the  child  to  the  third  degree  or  closer, 
and  the  rights  of  any  parent  with  respect 
to  the  child  have  been  terminated  or 
such  parent  has  consented  to  the 
adoption  of  the  child  by  the  petitioner. 

(b)  Any  consenting  [emancipated 
minor  or]  adult  may  be  adopted  under 
the  state  law  applicable  to  the  adoption 
of  adults. 

***** 

Commentary  to  Section  103 

Subsection  (a).  This  subsection  sets 
forth  the  principle  that  termination  of 
parental  rights  must  in  every  case 
precede  a  court  decree  of  adoption,  with 
only  a  narrow  exception  in  the  case  of 
stepparent  or  relative  adoptions  to 
which  the  birth  parent  has  consented. 
This  principle  is  a  departure  from  the 
rule  in  a  majority  of  the  states,  where  a 
parent  has  the  right  to  directly  consent 
to  his  child’s  adoption  by  any  other. 
Because  parental  rights  are  terminated 
prior  to  adjudication  of  the  adoption 
petition,  the  only  consent  required  for  a 


child’s  adoption  under  the  Model  Act  is 
that  of  the  guardian  of  the  child’s  person 
or  of  an  agency  empowered  to  consent 
to  the  adoption  of  a  child  following  a 
formal  relinquishment  by  the  child’s 
parent.  See  M.S.A.A.  §§  318,  302.  It 
should  be  noted  that  although  the 
termination  of  parental  rights  is  a 
precondition  to  adoption,  this  provision 
does  not  make  termination  contingent 
upon  the  availability  of  an  adoptive 
home.  See  M.S.A.A.  §  313(h). 

There  are  three  major  reasons  for 
bifurcating  the  adoption  process.  When 
termination  of  parental  rights  can  be 
accomplished  prior  to  placement  of  the 
child  for  adoption,  the  child  and 
potential  adoptive  parents  will  benefit 
fi'om  knowing  that  the  child  is  legally 
fi'ee  for  adoption.  See  M.S.A.A.  $  202 
(commentary).  In  addition,  a  two-step 
adoption  process  can  provide  a 
framework  for  agency  efforts  on  behalf 
of  many  children  who  have  been  in  the 
foster  care  system  for  too  long.  Many  of 
these  children  have  been  considered 
ineligible  for  adoption  because  their 
parents,  while  not  effectively  exercising 
custodial  rights  or  parental 
responsibilities,  nonetheless  refuse  to 
consent  to  their  child’s  adoption.  The 
fact  that  termination  of  parental  rights  is 
a  mandatory  first  step  in  the  adoption 
process  should  help  to  determine  what 
comse  of  action  is  best  for  a  child.  If 
there  are  groimds  for  terminating 
parental  rights,  such  a  proceeding 
should  be  initiated  without  delay.  If  not, 
the  child’s  custodian  is  bound,  by  virtue 
of  legislative  policy  and  the  child’s 
interest  in  a  permanent  home  with  his 
birth  family  whenever  possible,  to  make 
efforts  to  rehabilitate  the  child’s  parents 
and  reunite  the  family. 

Finally,  as  a  matter  of  procedure,  it  is 
sounder  to  distinguish  the  process  by 
which  society  terminates  the  status  of 
parent  and  the  accompanying 
constitutional  rights,  see  generally, 
Stanley  v.  Illinois,  405  U.S.  645  (1972); 
Meyer  v.  Nebraska,  262  U.S.  390  (19Z3); 
Pierce  v.  Society  of  Sisters,  268  U.S.  510 
(1925),  from  that  by  which  society 
confers  parental  status.  Due  process 
requires  a  solicitude  for  the  parent 
whose  rights  are  being  terminated; 
comparable  procedural  protections  for 
an  adoptive  petitioner  at  an  adoption 
hearing  are  legally  unnecessary,  since 
there  is  no  right  to  become  the  parent  of 
the  offspring  of  another. 

Theoretically,  whenever  a  direct 
consent  is  a  prerequisite  to  the  granting 
of  an  adoption  petition,  the  court,  by 
virtue  of  its  parens  patriae  role,  should 
have  the  descretion  to  waive  that 
required  consent  upon  finding  that  it  is 
being  withheld  contrary  to  the  interests 


of  the  child  in  question.  However,  in 
states  which  require  direct  parental 
consents  in  all  adoptions,  the  court,  in 
waiving  the  required  consent  of  a 
parent,  effectively  terminates  parental 
rights,  often  without  the  benefit  of 
statutory  guidelines  for  determining  the 
best  interests  of  the  child  or  the  fitness 
of  the  parent  in  question.  Such 
unfettered  discretion  is  inappropriate  in 
light  of  the  fundamental  nature  of  the 
right  to  family  integrity.  It  is  particularly 
inappropriate  in  the  context  of  an 
adoption  hearing,  at  which  the  court 
would  then  be  likely  to  consider  the 
fitness  of  the  parent  whose  consent  is 
required  relative  to  that  of  the  adoptive 
petitioner.  Such  a  “balancing”  of 
parental  competence  is  appropriate  as 
between  persons  with  no  vested  legal 
interest,  for  example,  two  adoptive 
petitioners.  Where  a  party  (the  parent) 
stands  to  be  deprived  of  a  fundamental 
consitutional  right,  however,  the 
characteristics  of  a  third  party  (the 
adoptive  petitioner]  are  irrelevant  and 
potentially  prejudicial;  the  child’s  best 
interest  and — to  the  extent  such  conduct 
bears  upon  that  interest — ^parental 
conduct,  should  be  measured  according 
to  an  objective  legal  standard. 

The  Model  Act,  therefore,  requires  a 
two-step  process,  with  parental  rights 
being  terminated  in  accordance  with 
express  statutory  guidelines  prior  to  the 
adoption  hearing.  Furthermore,  even  in 
stepparent  and  relative  adoptions, 
where  direct  parental  consent  may  be 
required,  the  court  is  not  permitted  to 
exercise  its  discretion  to  override  the 
veto  authority  of  the  parent.  See 
M.S.A.A.  §  404  (commentary). 

Subsectian  (b).  The  Model  Act  is 
limited  in  scope  to  adoptions  of  minors 
for  two  major  reasons.  First,  state  law 
and  policy  regarding  adoption  of  adults 
serve  purposes  which  are  clearly 
distinct  from  the  state’s  interest  in 
providing  stable,  nurturing  families  for 
its  children.  Second,  the  mandate  for 
creation  of  the  Model  Act  emphasizes 
the  need  for  more  uniform  law  and 
improved  adoption  services  for  the 
many  children  in  foster  homes  and 
institutions  throughout  the  nation.  See 
Child  Abuse  Prevention  and  Treatment 
and  Adoption  Reform  Act  of  1978  92 
Stat.  205  §  201  et  seq.  Primarily  because 
of  this  special  mandate,  the  subject  of 
adult  adoptions  has  been  omitted  fi'om 
the  Model  Act. 

In  the  case  of  an  emancipated  minor, 
for  whom  proAdsion  of  a  home  is  no 
longer  a  responsibility  of  parent  or  state, 
the  public  purpose  served  by  adoption  is 
virtually  the  same  as  that  underlying 
adoption  of  adults.  Hence  emancipated 
minors  are  also  excluded  from  coverage 
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imder  the  Model  Act.  States  which  do 
not  recognize  the  concept  of 
emancipated  minor,  or  which  do  not 
allow  adoption  of  adults,  may  delete  all 
or  part  of  subsection  (b). 

Section  104.  Character  and  Effect  of 
Termination  of  Parental  Rights  and  of 
Adoption 

(a)  A  relinquishment  to  an  agency,  a 
parental  consent  to  adoption  by  a 
stepparent  or  relative  to  the  third 
degree,  or  a  judicial  order  terminating 
the  parent-cMld  relationship,  while  not 
severing  the  genetic  ties  between  parent 
and  child,  divests  the  parent  and  the 
child  of  all  legal  rights,  powers, 
privileges,  immunities,  duties,  and 
obligations  with  respect  to  each  other, 
except  that: 

(1)  no  relinquishment,  consent,  or 
court  order  or  decree  entered  pursuant 
to  this  Act  shall  deprive  a  child  of  any 
benefit  due  him  from  any  third  person, 
agency,  state,  or  the  United  States;  nor 
shall  any  action  under  this  Act  be 
deemed  to  affect  any  rights  and  benefits 
that  a  child  derives  as  a  member  of  a 
federally-recognized  American  Indian 
tribe; 

(2)  the  right  of  the  child  to  inherit  from 
and  through  the  parent  whose  rights 
have  been  terminated  shall  be 
eliminated  only  by  a  final  order  of 
adoption;  and 

(3)  any  debt  incurred  by  the  parent  on 
behalf  of  a  son  or  daughter  prior  to  the 
termination  of  parental  rights  shall  be 
enforceable. 

(b)  Adoption  redefines  the  social  and 
legal  relationship  among  an  adoptee,  his 
birth  parents,  and  his  adoptive  parents. 
Except  with  respect  to  specific  rights 
and  duties  established  under  this  Act, 
rights  or  benefits  conferred  by  the 
federal  government,  and  the  legal  rights 
of  an  American  Indian  child,  there  shall 
be  no  legal  distinction  between  an 
adoptee  and  a  person  not  adopted. 

(c)  Nothing  in  this  Act  shall  be 
construed  to  prevent  the  adoptive 
parents,  the  birth  parents,  and  the  child 
from  entering  into  a  written  agreement, 
approved  by  the  court,  to  permit 
continuing  contact  of  the  birth  relatives 
with  the  child  or  his  adoptive  parents. 
***** 

Commentary  to  Section  104 

Subsection  (a).  Because  termination  of 
parental  rights  itself  does  not  substitute 
a  new  parent  for  the  parent  whom  the 
child  loses,  this  subsection  protects 
against  the  loss  of  inheritance  or  other 
rights  and  benefits  to  which  a  child  may 
be  eligible  through  the  parent  whose 
rights  are  terminated.  Hence  the 
provision  implements,  for  state  benefits, 
a  policy  comparable  to  that  enabled 


under  Title  II  of  the  Social  Security  Act. 
For  example,  a  child  who  has  been 
receiving  social  security  benefits  on  the 
basis  of  a  parent’s  disability  is  eligible 
to  continue  to  receive  such  benefits  until 
and,  in  some  instances,  after,  he  has 
been  adopted  by  another  person; 
custody  of  or  other  parental  rights  with 
respect  to  the  child  are  not  eligibility 
criteria.  42  U.S.C.  §  402(d)  (1976).  An 
example  of  a  benefit  due  from  a  third 
person  would  be  a  gift  by  trust  or  will 
made  to  the  child  as  the  son  or  daughter 
of  the  named  parent.  Such  a  gift, 
likewise,  will  not  be  lost  by  the 
termination  of  parental  rights. 

Subsection  (b).  Most  adoption  statutes 
contain  a  provision  similar  to  this  one, 
stating  the  principle  that  the  adoptive 
family,  for  all  legal  purposes,  supersedes 
the  birth  family.  This  Model  Act 
provision,  likewise,  emphasizes  the 
character  of  adoption  as  a  process  with 
lifelong  implications  for  the  family  and 
the  social  relationships  of  the  parties 
involved.  It  is  impossible  for  any  act  of 
law  to  sever  the  genetic  ties  of  a  child  to 
his  birth  parents;  yet,  upon  completion 
of  the  adoption,  the  adoptee  becomes  in 
all  legal  respects  as  the  birth  son  or 
daughter  of  the  adopting  persons,  and, 
through  them,  acquires  relationships  to 
other  adoptive  family  members.  These 
new  relationships  are,  for  inheritance 
and  all  other  purposes,  equivalent  to 
those  of  a  son  or  a  daughter  bom  to  the 
adoptive  parents. 

An  exception  is  made  for  tribal  and 
other  federal  benefits,  since  sometimes 
the  receipt  of  such  benefits  by  an 
adopted  child,  on  the  basis  of  a  status 
the  child  had  prior  to  adoption,  creates 
an  anomaly  with  respect  to  his  current 
family  circmnstances. 

Subsection  (c).  The  practices  of 
shrouding  relinquishment  and  adoption 
proceedings  in  secrecy,  and  of  isolating 
birth  and  adoptive  families  from  each 
other — ^practices  which  have 
characterized  adoption  policy  in  this 
coimtry  for  many  years — should  not 
necessarily  be  imposed  upon  the  parties 
to  an  adoption  if  they  together  prefer  a 
different  approach  and  if  continued 
contact  between  birth  and  adoptive 
families  would  not  be  detrimental  to  the 
adoptee.  There  is  a  growing  literature 
suggesting  that,  for  at  least  some 
families,  more  open  adoption  practices 
could  benefit  the  adoptee  and  other 
parties  to  the  adoption.  See  e^.,  A. 
Sorosky,  A.  Baran  &  R.  Pannor,  The 
Adoption  Triangle:  The  Effects  of  the 
Sealed  Record  on  Adoptees,  Birth 
Parents  and  Adoptive  Parents  (1978). 

Courts  have  traditionally  held  that 
there  can  be  no  enforceable  right  of  a 
birth  parent  to  visit  a  child  once  an 
adoption  decree  has  been  entered. 


Spencer  v.  Franks,  173  Md.  73, 195  A. 

306  (1937);  Jouett  V.  Rhorer,  339  S.W.  2d 
865  (Ct.  App.  Ky.  1960);  and  that  a 
divorced  parent's  suitability  to  enjoy 
visitation  rights  with  her  child  was 
incompatible  with  the  child's  adoption. 
In  re  Gustafson’s  Adoption,  28  Wash.  2d 
528, 183  P.  2d  787  (1947). 

However,  in  recent  years  there  have 
been  decisions  recognizing  that,  in 
certain  cases,  continued  contact 
between  birth  parents  of  family  and  the 
adoptee  may  be  desirable.  See,  e.g..  In  re 
Estate  of  Zook,  62  Cal.  2d  492,  399  P.  2d 
53  (1965);  In  re  Adoption  ofN.,  78  Misc. 
2d  105  (Surr.  Ct.  1974);  355  N.Y.S.  2d  956, 
Rodgers  v.  Williamson,  489  S.W.  2d  558 
(Tex.  1973)  (Court  grants  recognition  to 
Illinois  adoption  decree  giving  birth 
father  visitation  rights,  as  not 
necessarily  repugnant  to  public  policy  of 
Texas);  Matter  of  Abraham  L,  53  App. 
Div.  2d  669,  385  N.Y.S.  2d  103  (1976)k 

The  Model  Act  does  not  require  courts 
to  grant  or  consider  granting  rights  of 
continued  contact  between  bir&  and 
adoptive  families  in  all  cases.  It  simply 
provides  that,  for  parties  who  wish  to 
approach  the  adoption  process  with 
openness  and  who  are  serious  enough  to 
express  their  commitment  in  writing,  a 
court  may  not  refuse  to  consider  the 
agreement  in  determining  the  potential 
adoptee’s  best  interests. 

Section  105.  Jurisdiction  of  courts 

(a)  The  [  ]  court  shall  have 

exclusive  original  jurisdiction  over  all 
proceedings  arising  under  this  Act.  The 
court  may  make  orders  necessary  or 
appropriate  thereto  and  relating  to  the 
placement  and  care  of  children,  and 
shall  review  at  least  annually  the  case 

of  every  child  over  whom  it  has  retained  - 
jurisdiction,  until  the  child  is  adopted  or 
attains  majority. 

(b)  The  court  having  jurisdiction  over 
a  child  may,  for  good  cause  shown, 
continue  its  jurisdiction  after  the  child 
reaches  majority,  but  shall  review  the 
continuation  of  its  jiuisdiction  at  least 
annually. 

(c)  Except  as  provided  in  Section  316, 
review  of  any  determination  or  order 
made  in  connection  with  any  proceeding 
arising  under  this  Act  shall  be  in 
accordance  with  the  laws  and 
procedures  applicable  to  review  of 
judgments  and  other  findings  or  orders 
of  the  court. 

***** 

Commentary  to  Section  105 

Subsection  (a).  The  principle  is  well 
established  that  all  proceedings  relating 
to  the  custody  of  children  and  their 
personal  guardianship  and  welfare 
should  be  under  the  exclusive 
jurisdiction  of  one  court  with  broad 
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authority.  See  Model  Family  Court  Act 
§  7  (1975);  ABA  Comm,  on  Standards  for 
Judicial  Administration.  Standards 
Relating  ta  Caurt  Organization  §  1.10 
(1973).  Such  a  court  is  more  likely  to 
foster  consistent  and  informed 
application  of  the  law  and  judicial 
discretion  than  a  variety  of  specialized 
courts  with  overld))ping  jurisdiction. 

It  is  highly  recommended  that  statutes 
or  court  rules  regarding  venue  consider 
primarily  the  residence  of  the  child,  and 
that  transfer  of  venue  be  required  when 
a  proceeding  involving  a  child  is  brought 
in  one  county  while  another  proceeding 
involving  the  same  child  is  pending  in 
another  coimty. 

Subsection  (b).  This  provision 
allowing  the  court  to  retain  jurisdiction 
beyond  the  age  of  majority  is  intended 
to  meet  the  need  of  handicapped  or 
other  persons  who  could  remain  eligible 
for  financial  assistance  or  other 
governmental  benefits  so  long  as  there  is 
a  judicial  mandate  for  such  services.  See 
Model  Family  Court  Act  §  9  (1975). 

Annual  court  review  of  continued 
jurisdiction  is  explicitly  required,  not 
only  under  this  subsection,  but  also 
tmder  termination  of  pareitTal  rights  and 
adoption  titles  of  this  Act.  See  M.S.A.A. 

§  §  314,  407.  Mandatory  periodic  judicial 
review  is  also  required  for  all  other 
cases  in  which  the  court  retains 
jurisdiction.  Such  review  helps  to  assure 
that  children  do  not  remain  in  the  foster 
care  system  merely  due  to  inadvertence 
of  the  court  or  agency  involved  and  to 
move  children  more  rapidly  toward  a 
stable  long-term  placement.  A 
comprehensive  judicial  hearing  is 
envisioned,  rather  than  a  mere  pro 
forma  review.  The  court  will  make  an 
in-depth  inquiry  into  the  present  status 
and  substantive  plan  for  each  child 
through  the  examination  and  cross- 
examination  of  witnesses,  and  through 
the  presentation  of  other  evidence.  For 
an  example  of  a  statutorily-mandated 
periodic  court  review  procedure,  see 
N.Y.  Soc.  Ser.  Law  §  392  (McKinney 
Supp.  1978).  For  courts  with  too  few 
judges  to  perform  such  reviews,  it  is 
suggested  that  this  function  be  delegated 
to  a  standing  master  or  referee.  See, 
Model  Family  Court  Act  §  4  (1975). 

Section  106.  Governing  Law 

(a)  Full  faith  and  credit  shall  be  given 
to  the  public  acts,  records,  and  judicial 
proceedings  of  an  American  Indian 
reservation  or  another  state  or 
jurisdiction  of  the  United  States.  The 
courts  and  agencies  of  this  state  shall 
extend  recognition,  in  accordance  with 
applicable  principles  of  comity,  to  the 
public  acts,  records,  and  judicial 
proceedings  of  a  jurisdiction  outside  the 
United  States  wheneyer  the  interests  of 


the  child  or  the  adopted  person  will  be 
served  thereby. 

(b)  Nothing  in  subsection  (a)  of  this 
section  shall  prevent  a  person  fi-om 
petitioning  a  court  of  this  state  to  adopt 
a  child  as  to  whom  the  petitioner  is 
already  an  adoptive  parent  pursuant  to 
law  or  decree  of  a  jurisdiction  outside 
the  United  States. 

(c)  The  validly  enacted  laws  of  the 
United  States  relating  to  termination  of 
parental  rights  and  adoption  of 
American  Indian  children  shall  be  given 
effect  in  any  instance  to  which  they 
apply. 

*  *  *  *  « 

Commentary  to  Section  106 

Subsection  (a).  In  spite  of  the 
constitutional  mandate  of  "full  faith  and 
credit,”  which  provides  some  uniformity 
of  treatment  to  citizens  beyond  the 
boimdaries  of  their  own  states,  the  lives 
of  adoptees  have  traditionally  been 
plagued  with  legal  uncertainties.  The 
fact  that  a  decree  of  adoption  is 
recognized  by  a  state  different  from  the 
issuing  state  does  not  assure  "equal” 
treatment  of  all  adoptees,  since  the  legal 
effects  accorded  the  adoptive  status, 
particularly  with  respect  to  matters  of 
inheritance,  vary  among  the  states. 
Compare  Mass.  Gen.  Laws  Ann.  ch.  210 
§  70  (1958)  and  Me.  Rev.  Stat.  tit.  19 
§  535  (1964)  with  Calif.  Prob.  Code  §  257 
(West  1978);  La.  Const,  art.  4  §  16  (1955); 
Tenn.  Code  Ann.  §  31-206  (1977);  Tex. 
Prob.  Code  Ann.  §  40  (1974);  Utah  Code 
Ann.  §  78-30-10  (1977);  and  Vt.  Stat. 
Ann.  tit.  15  §  448  (1974). 

Although  an  adoption  may  not  be 
subject  to  attack  in  the  state  which 
granted  it,  the  courts  of  other  states 
need  not  apply  the  same  statute  of 
limitations,  or  may  cite  due  process 
considerations  in  overturning  the 
decree.  Various  other  facets  of  the 
adoptive  process  which  are  of 
importance  to  the  adoptee  or  other 
parties,  such  as  placement  contracts, 
agency  relinquishments,  or  agency 
policies  regarding  access  to  records, 
may  not  be  within  the  full  faith  and 
credit  guarantee  if  not  deemed  public 
acts,  records,  or  judicial  proceedings. 

These  uncertainties  are  compounded 
for  foreign-bom  children  who  enter  the 
United  States  as  adoptive  children  of 
United  States  citizens  or  enter  for  the 
purpose  of  being  adopted  here.  These 
children  frequently  emigrate  after  a 
parental  relinquishment  or  an  official 
declaration  of  abandonment  made  imder 
laws  based  upon  concepts  of  due 
process  quite  different  from  those  that 
prevail  in  the  United  States. 

Unless  each  of  the  jurisdictions  of  the 
United  States  enacts  a  uniform  adoption 


law,  there  will  continue  to  be  some 
element  of  uncertainty  in  the  legal 
implications  of  adoption  for  the  parties 
directly  and  indirectly  involved.  Three 
points  should  be  made  regarding  these 
uncertainties.  First,  the  courts  and 
officials  of  each  state  owe  an  obligation 
to  other  states  and  to  their  own  litigants 
to  make  a  record  that  will  tend  to 
withstand  collateral  attack  and  merit 
full  faith  and  credit. 

Second,  the  procedures  by  which 
children  are  made  available  for 
adoption  in  foreign  countries  may  not 
accord  with  United  States’  concepts  of 
due  process,  and  it  must  be 
acknowledged  that  the  intercountry 
placement  process  often  affords  fewer 
safeguards  for  all  the  parties  involved. 
However,  it  is  important  for  courts  to 
recognize  the  jeopardy  in  which  these 
children  may  be  placed  by  judicial 
refusal  to  give  effect  to  a  foreign  decree 
terminating  parental  rights,  or  a  parental 
release  for  adoption.  Such  children,  if 
not  returned  to  their  country  of  origin, 
could  be  left  in  a  state  of  permanent 
legal  limbo  with  respect  to  their 
adoptive  status  in  the  United  States. 

Third,  courts  considering  arguments 
based  upon  the  principle  of  full  faith  and 
credit  should,  in  keeping  with  the 
overriding  philosophy  of  this  Model  Act, 
make  the  interests  of  the  adoptee 
paramount  in  deciding  close  questions 
of  choice  in  law  and  public  policy. 

Subsection  (b).  There  are  special  legal 
uncertainties  which  often  accompany 
the  intercoimtry  adoption  process,  as 
discussed  under  subsection  (a).  The 
principles  of  comity  governing 
recognition  of  acts  or  decrees  of  foreign 
countries  are  of  much  less  certain 
application  among  the  fifty  states  than  is 
the  full  faith  and  credit  clause  of  the 
constitution.  Therefore,  it  is  highly 
recommended  that  children  who  have 
been  adopted  by  United  States  citizens 
or  residents  under  the  laws  of  a  foreign 
coimtry  be  readopted  in  a  domestic 
judicial  proceeding.  Readoption  gives 
the  child  an  adoptive  status  which  must 
be  recognized  by  all  other  states  under 
the  full  faith  and  credit  clause. 

Subsection  (c).  The  regulation  of 
affairs  of  federally-recognized  Indian 
tribes  is  primarily  within  the  province  of 
the  federal  government.  For  that  reason, 
any  valid  federal  law  regarding  the 
subject  of  this  Act  supersedes  state  law 
in  all  circumstances  to  which  the  federal 
law  applies. 

Section  107.  Fees 

(a)  No  agency,  public  or  volimtary, 
shall  charge  fees: 

(1)  for  adoption  services  to  children 
who  are  the  responsibility  of  an  agency 
and  are  in  special  circumstances 
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because  of  the  factors  enumerated  in 
Section  703(a)(1)  and  (2)  of  this  Act,  or 
to  the  birth  or  prospective  adoptive 
parents  of  such  children;  or 

(2)  for  postadoption  services  to  the 
adoptive  family  of  any  child  who, 
immediately  prior  to  adoption,  was  the 
responsibility  of  the  agency  and  in 
special  circumstances  because  of  the 
factors  enumerated  in  Section  703(a)(1) 
and  (2)  of  this  Act;  except  that  the 
provisions  of  this  subsection  shall  not 
apply  to  services  provided  in  connection 
with  adoptions  pursuant  to  Section 
204(a)  of  the  Act. 

(b)  No  agency  shall  charge  fees  for 
short-term  counseling  services  to 
adoptive  families,  adult  adoptees,  or 
birth  parents  whose  rights  have  been 
terminated. 

(c)  The  state  adoption  administration 
shall  reimburse  voluntary  agencies 
which  provide  adoption,  postadoption, 
or  short-term  counseling  services  to 
persons  to  whom  fees  may  not  be 
charged  pursuant  to  subsections  (a)  and 
(b)  hereof.  Such  reimbursement  shall  not 
exceed  the  actual  cost  of  services 
provided,  and  shall  be  in  accordance 
with  purchase  of  service  rates 
established  by  the  state  adoption 
administration. 

(d)  Fees  not  prohibited  by  subsections 
(a)  and  (b)  hereof  may  be  charged  for 
adoption  and  postadoption  services,  but 
shall  not  exceed  the  actual  cost  of  the 
services  provided  and  shall  be  in 
accordance  with  fee  schedules 
maintained  and  published  by  each 
agency. 

(e)  The  state  adoption  administration 
shall  maintain  and  publish  a  schedule  of 
fees  which  may  be  charged  for  a  family 
assessment  by  a  family  assessment 
practitioner  licensed  pursuant  to  Section 
603  of  this  Act. 

('*)  No  person,  agency,  association,  or 
corporation  shall  offer,  give,  request, 
receive,  or  accept  payment  of  cash  or 
other  consideration  for  the  procurement 
of  a  child  for  a  prospective  adoptive 
family,  except  that: 

(1)  reasonable  fees  for  professional 
services  may  be  charged  for  services 
provided  with  respect  to  the  placement 
of  a  child  pursuant  to  Section  205  of  this 
Act;  and 

(2)  an  agency,  or  the  prospective 
adoptive  parents  of  a  child  to  be  placed 
for  adoption  pursuant  to  Section  206  of 
this  Act,  may  pay  the  actual  medical 
expenses  associated  with  the  birth  of 
the  child  to  be  placed  for  adoption. 

(g)  Any  violation  of  subsection  (f)  of 
this  Section  107  shall  be  punished  by  a 
fine  of  no  more  than  $20,000  or 
imprisonment  of  no  longer  than  ten 
years,  or  both. 


Commentary  to  Section  107 

The  Preamble  to  the  Model  Act 
establishes  that  adoption  is  a  service  to 
children,  and  that  children  with  special 
needs  should  not,  because  of  their 
needs,  be  denied  the  benefits  of  family 
life.  In  keeping  with  this  philosophy,  the 
Model  Act  abolishes  fees  for  services  to 
these  children,  their  birth  families,  and 
their  prospective  adoptive  families.  The 
Preamble  to  the  Model  Act  also 
recognizes,  however,  that  adoption 
creates  a  life-long  change  of  status  for 
the  parties  to  an  adoption,  and  so 
provides  for  services  without  fees  to 
adoptees  who  were  children  with 
special  needs,  and  their  adoptive 
families. 

Not  all  children  adopted,  however, 
have  special  needs,  and  this  section 
permits  the  charging  of  fees  for  services 
to  or  on  behalf  of  this  group  of  children, 
but  both  the  nature  and  the  amount  of 
the  fees  are  carefully  circumscribed  so 
as  to  reduce  the  possibilities  for 
exploitation  of  children  and  their 
families. 

Subsection  (a).  This  provision 
prohibits  both  public  and  voluntary 
agencies  from  charging  fees  for  children 
in  special  circumstances  as  defined  by 
Section  703(a)  of  the  Model  Act,  the 
section  which  establishes  criteria  for  a 
child’s  potential  eligibility  for  an 
adoption  subsidy.  By  their  nature,  fees 
may  act  as  deterrents  to  families  who 
seek  to  adopt  a  child;  they  may  erect  * 
psychological  or  very  real  financial 
barriers  to  families,  thereby  reducing  the 
chances  a  child  has  to  be  adopted. 

One  of  the  purposes  of  the  Model  Act 
is  to  remove  such  barriers  to  the 
adoption  of  special  needs  children 
awaiting  adoption.  See  the  Child  Abuse 
Prevention  and  Treatment  and  Adoption 
Reform  Act  of  1978,  92  Stat.  205  §  201. 
Proscription  of  fees  for  services  to  or  on 
behalf  of  these  children  removes  one  of 
the  obstacles  to  their  adoption. 

Subsection  (a)(2)  allows  the  adoptive 
family  of  a  special  needs  child  to 
procure  services,  after  the  adoption,  for 
assistance  in  working  out  difficulties 
attendant  to  the  adoption  of  the  child. 
Extending  the  prohibition  on  fees 
beyond  the  completion  of  the  adoption 
itself  recognizes  the  continuing  change 
in  status  adoption  creates,  and  may 
again  encourage  families  to  adopt  a 
child  with  special  needs  by  assuring 
them  of  continued  support. 

Subsection  (b).  The  state  has  a  clear 
interest  in  the  preservation  of  family 
units.  This  interest  extends  not  only  to 
the  birth  family  unit,  but  to  the  adoptive 
family  as  well.  Adoptive  families  may 
have  many  of  the  same  needs  for 
services  as  do  birth  families,  but  they 


may  also  occasionally  require 
assistance  to  deal  with  issues 
siuTounding  the  adoption  of  a  child  and 
the  integration  of  the  child  into  the 
family  unit.  This  provision  thus  permits 
all  adoptive  families  to  receive  short¬ 
term  counseling  services  from  an 
agency,  without  the  necessity  for 
payment  of  fees.  * 

Permitting  adult  adoptees  and  birth 
parents  whose  rights  have  been 
terminated  to  turn  to  an  agency  for 
short-term  coimseling  services,  again 
without  a  charge,  is  a  further  extension 
of  the  philosophy  inherent  in  the  Model 
Act  that  adoption  is  a  continuing  status, 
not  a  one-time  act.  Short-term 
coimseling  services  may  include,  for 
example,  assistance  to  a  birth  parent  to 
resolve  feelings  surrounding  the 
relinquishment  of  a  child,  or  assistance 
to  an  adult  adoptee  to  explore 
ambivalent  feelings  about  a  search  and 
a  later  reunion. 

Subsection  (c).  Costs  of  all  services 
for  which  no  fees  are  permitted  will  be 
borne  by  the  state,  either  directly 
through  its  support  of  public  agencies,  or 
indirectly  through  reimbursement  to  the 
voluntary  sector. 

Subsections  (a)  and.  (b)  of  this  section 
clearly  prohibit  the  charging  of  fees  for 
some  types  of  services  for  which  fees 
may,  depending  upon  the  agency,  now 
be  charged.  In  so  doing,  these  two 
subsections  also  extend  the  range  of 
services  for  which  no  fees  may  be 
charged.  To  require  a  voluntary  agency 
to  offer,  at  no  fee,  such  a  range  of 
services  could  imperil  the  existence  of 
the  agency  itself;  the  agency  would  have 
either  to  greatly  increase  its 
contributions  or  to  close  its  doors  to 
those  families  and  children  to  whom  no 
fees  may  be  charged. 

The  Vandal  burden  for  the  extension 
of  services  is  thus  transferred  back  to 
the  state  through  the  requirement  that  it 
reimburse  voluntary  agencies,  as  well  as 
offer  a  similar  range  of  services  without 
any  cost  to  the  users  of  the  service. 
Implementation  of  the  philosophy  of  the 
Model  Act  demands  that  comprehensive 
services  be  available  at  no  cost  if  the 
thousands  of  children  awaiting  adoption 
are  to  be  placed  with  permanent 
families.  Legislators  debating  enactment 
of  the  Model  Act  should  also,  when 
weighing  the  benefits  against  the 
potential  for  increased  costs,  consider 
the  potential  for  continued  (and  perhaps 
even  increased)  costs  to  the  state  of  not 
enacting  this  provision:  the  expense  of 
keeping  a  child  in  foster  care,  including 
social  and  medical  services,  or  the 
expense  of  a  child  re-entering  the  foster 
care  system  if  an  adoption  breaks  down 
because  the  necessary  postadoption 
services  were  not  available.  Careful 
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dollars-and-cents  arguments,  when 
based  upon  actual  projections  for  any 
given  state,  may  or  may  not  favor  a 
liberal  approacii  to  fees,  but  any 
financial  argument  must  be  balanced 
against  the  social  benefits  of  securing 
permanent  homes  for  the  waiting 
children. 

Subsections  (d)  and  (e).  Agencies  are 
free  to  charge  fees  for  adoption  services 
other  than  as  proscribed  by  subsections 

(a]  and  (b).  In  all  instances  where  fees 
are  permissible,  charges  must  be 
reasonable  and  in  accordance  with  fee 
schedules  maintained  by  the  agency. 
Fees  charged  by  family  assessment 
practitioners  licensed  under  Section  603 
of  the  Model  Act,  however,  will  be 
established  and  regulated  by  the  state 
adoption  administration. 

Subsection  (f).  Because  the  Model  Act 
permits  direct  placements  by  parents  or 
their  representatives,  it  is  critical  that 
there  be  protection  against  the  risks 
involved.  The  receipt  of  excessive  fees 
by  third  party  representatives  (or 
intermediaries]  is  a  major  area  for 
abuse.  This  provision  prohibits  what  has 
often  been  called  “baby-selling”  by 
restricting  the  compensation  to  a 
reasonable  fee  for  professional  services; 
no  compensation  of  any  sort  may  be 
made  for  the  “procurement”  of  a  child, 
in  other  words,  for  finding  a  child  for  a 
family.  See  M.S.A.A.  §§  203 
(commentary],  206  (commentary].  It  is 
important  to  note  that  this  prohibition 
extends  not  only  to  individuals  such  as 
physicians  and  lawyers  who  act  as 
intermediaries,  but  also  to  organizations 
performing  placement  services  without  a 
license.  See  M.S.A.A.  §  602. 

Both  the  receipt  and  the  payment  of 
compensation  are  proscribed  by  this 
subsection,  so  prospective  adoptive 
parents  and  birth  parents,  as  well  as 
intermediaries,  are  subject  to  the 
penalties  in  subsection  (g]. 

Subsection  (g).  The  Model  Act 
stipulates  that  stiff  penalties  may  be 
applied  for  violation  of  the  fees 
provisions  of  subsection  (f].  Prosecuting 
attorneys  should  be  encouraged  to 
vigorously  pursue  suspected  violations, 
and  courts,  to  stringently  apply  the 
penalties  the  law  provides.  Penalties 
serve  not  only  as  punishment,  but  as  a 
deterrent;  non-enforcement  may 
encourage  potential  violators  to 
disregard  the  law  and  engage  in 
“selling”  children. 

Section  108.  Priority  of  Proceedings; 
Judicial  Review 

(a](l]  Judicial  proceedings  for  parental 
placement,  termination  of  parental 
rights,  and  adoption,  and  objections 
thereto  shall  be  considered  to  have  the 
highest  priority  and  shall  be  advanced 


in  the  dockets  of  trial  and  reviewing 
courts  so  as  to  provide  for  their  earliest 
practicable  disposition. 

(2]  An  adjournment  or  continuance  of 
a  proceeding  under  this  Act  shall  not  be 
granted  without  a  showing  of  good 
cause  therefor. 

(b] (l]  Any  party  aggrieved  by  an 
order,  judgment,  or  decree  of  the  court 
may,  within  ten  days  after  notice  of  its 
entry,  file  notice  of  an  appeal  to  the  [  ] 
coiul.  Procedures  for  an  appeal  is 
governed  by  the  rules  applicable  to 
appeals  from  the  [  ]  court  in  civil  cases. 
An  order  of  the  court  entered  pursuant 
to  the  action  which  is  the  subject  of  the 
appeal  will  be  stayed  during  the 
pendency  of  the  appeal  if  such  order 
removes  a  child  fi'om  the  custody  of  its 
parent,  unless  there  is  a  clear  danger  of 
physical  harm  to  the  child.  A  petition  for 
the  child’s  adoption  may  not  be  heard 
pending  the  appeal  of  a  decree 
terminating  a  parent-child  relationship. 

(2]  Appeals  fi'om  orders  under  this  Act 
shall  be  given  priority  in  the  reviewing 
court  and  shall  take  precedence  over  all 
other  matters,  except  for  already 
docketed  appeals  fi-om  orders  in  other 
termination  or  adoption  proceedings  and 
other  matters  which  are  given  priority 
by  specific  statutory  provision.  No 
postponements,  continuances,  recesses, 
or  adjournments  for  longer  than  three 
days  shall  be  granted  except  with  the 
consent  of  all  the  parties,  and  none  shall 
be  granted  after  the  appeal  has  been 
docketed  for  sixty  days.  An  appeal  fi'om 
an  order  under  this  Act  shall  be  decided 
within  ninety  days  of  filing. 

(c]  Subject  to  ^e  disposition  of  an 
appeal,  upon  the  expiration  of  one  year 
affer  a  decree  of  termination  of  parental 
rights  or  adoption  is  issued,  such  decree 
cannot  be  questioned  by  any  person 
including  the  petitioner,  in  any  manner 
upon  any  grounds  whatsoever,  including 
fi'aud,  misrepresentation,  failure  to  give 
any  required  notice,  or  lack  of 
jurisdiction  of  the  parties  or  of  the 
subject  matter. 

*  *  «  *  * 

Commentary  to  Section  108 

Section  (a).  The  policy  articulated 
supports  the  right  of  children  to  have 
matters  regarding  their  interests 
adjudicated  with  the  greatest 
promptness.  The  provision  pays 
deference  to  the  ^eat  significance 
which  the  passage  of  time  has  in  the  life 
of  a  young  person.  The  requirement  that 
a  person  who  requests  a  continuance 
must  show  cause  for  the  postponement 
is  designed  to  discourage  the  tendency 
of  comts  as  well  as  attorneys  and 
agencies  to  unnecessarily  delay  difficult 
cases. 


Subsection  (b).  The  time  limits 
imposed  upon  appeals  are  deemed  the 
maximum  that  should  be  allowed  in 
light  of  the  commitment  to  affording 
stability  and  permanence  to  the  children 
who  come  within  the  court’s  jurisdiction. 

The  interest  of  an  adopted  child  in  a 
stable  and  permanent  family  also 
underlies  the  one-year  statute  of 
limitations  which  is  imposed  upon 
collateral  attack  of  termination  or 
adoption  decrees.  This  time  period  is 
equal  to  or  longer  than  that  allowed  for 
such  attacks  in  several  states.  See,  e.g., 
Fla.  Stat.  Am.  §  63.182  (1978];  Haw.  Rev. 
Stat.  §  578-12  (1976];  Md.  Ann.  Code  art, 
16  §1  79,  84  (1973];  N.H.  Rev.  Stat.  Ann. 

§  170-13:17  (1968];  N.M.  Stat.  Ann.  §  22- 
2-33  (1975];  Ohio  Rev.  Code  Ann. 

§  3107.16  (Page  1978]  (all  allowing  only 
one  year  from  entry  of  adoption  decree]; 
Miss.  Code  Ann.  §  93-17-11  (1972];  VA 
Code  §  63.1-237  (1975]  (both  allowing 
only  six  months  fi'om  entry  of  decree]. 

It  has  often  been  held  that  a  decree 
obtained  by  fraud  upon  the  court,  or 
obtained  in  violation  of  constitutional 
due  process,  may  be  attached  regardless 
of  a  statute  of  limitations,  and  need  not 
be  accorded  full  faith  £ind  credit  by  the 
courts  of  other  states.  The  rationale  of 
the  present  provision,  which  is  intended 
to  cut  off  attacks  based  upon  any  error, 
although  not  to  bar  constitutional 
challenges,  is  grounded  upon  a 
balancing  of  the  interests  of  the  child, 
other  parties,  and  society.  When  a  child 
has  been  in  an  adoptive  home  for  one 
year  or  more,  that  child’s  right  to  a 
stable  and  permanent  family 
environment  outweighs  the  right  of  a 
parent  who,  for  whatever  reason,  has 
not  been  involved  enough  with  the  child 
to  have  had  knowledge  of  the  decree  in 
question;  the  child’s  right  also  outweighs 
society’s  interest  in  protecting  the 
integrity  of  the  judicial  process  in  cases 
of  fi'aud. 

Section  109.  Contempt 

Any  person  who  disobeys  an  order  of 
the  [  ]  court  or  whose  failure  to 

appear  when  compelled  to  do  so 
contributes  to  a  delay  of  proceedings 
under  this  Act  may  be  adjudged  in 
contempt  of  court,  provided  that  the 
court  has  found  that  the  citation  was 
presented  in  a  manner  and  in  a  language 
that  allowed  the  person  cited  to 
comprehend  fully  the  meaning  of  the 
order  and  the  consequences  of  failure  to 
obey. 

***** 

Commentary  to  Section  109 

The  trial  court  which  hears  matters 
under  this  Act  should,  pursuant  to  its 
enabling  law,  already  be  empowered  to 
cite  persons  for  contempt.  See  M.S.A.A. 
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§  5  102(a)(12)  (commentary),  105 
(commentary).  The  purpose  of  this 
provision  is  to  ensure  equitable 
treatment  of  persons  whose 
backgrounds  or  previous  court 
experiences  make  it  difficult  to 
appreciate  the  mechanics  and  purposes 
of  these  judicial  proceedings. 

While  a  court  should  not  hesitate  to 
punish  irresponsible  behavior  which 
delays  judicial  proceedings,  the  court 
must  not  find  willful  contempt  where  a 
person's  transgression  was  die  result  of 
a  language  or  cultural  barrier.  The 
provision  is  not  intended  to  allow 
greater  leniency  toward  misconduct  in 
proceedings  imder  this  Act  than  is 
allowed  generally;  it  is  simply  meant  to 
impose  a  requirement  that  the  court,  in 
finding  willful  misconduct,  make 
specific  findings  of  fact  to  support  its 
conclusion  that  a  particular  offense  to 
the  court  was  willful. 

Section  110.  Severability 

If  any  provision  of  this  Act  or  the 
applicability  thereof  is  held  invalid,  the 
remaining  provisions  of  this  Act  shall 
not  be  affected  thereby. 
***** 

Commentary  to  Section  110 

The  severability  clause  is  a  common 
device  to  ensure  die  continued 
effectiveness  of  other  provisions  of  the 
Model  Act  in  the  event  that  any  single 
section  or  subsection  is  declared  invalid. 
For  a  similar  clause,  see  the  Uniform 
Child  Custody  Jurisdiction  Act  §  25. 

Section  111.  Effective  Date 

This  Act  shall  take  effect  on 


***** 

Commentary  to  Section  111 

Generally,  an  effective  date  should  be 
set  at  three  to  six  months  after 
enactment  to  afford  sufficient  time  to 
adopt  whatever  administrative  changes 
are  necessary  to  implement  the  Act. 

Section  112.  Prior  Laws  Repealed 

The  following  laws  or  portions  thereof 
are  hereby  repealed  [suspended]  by  this 
Act: 

***** 

Commentary  to  Section  112 

Since  many  states  already  have 
statutes  dealing  with  child  abuse  and 
neglect,  child  protective  services, 
termination  of  parental  rights,  foster 
care  and  adoption,  each  state  should 
make  a  special  attempt  to  be  consistent 
in  the  use  of  definitional  terms.  Other 
areas  that  might  need  evaluation  include 
prior  legislative  statements  of  general 
purposes  and  intent,  sections  covering 


conduct  of  hearings,  the  standard  of 
proof,  rights  to  counsel  and  appointment 
of  guardians  ad  litem,  and  agency 
licensing  provisions.  Enactment  of  this 
Model  Act  should  occasion  careful 
review  of  other  child  welfare  statutes. 

TITLE  11.  PLACEMENT  FOR 
ADOPTION 

Section  201.  Adoption  as  the  Plan  for  the 
CMd 

(a)  A  child  shall  be  placed  for 
adoption  only  upon  a  determination  by  a 
parent  relinquishing  or  placing  a  child 
for  adoption,  or  by  an  agency 
responsible  for  planning  for  a  child,  that 
adoption  is  most  likely  to  meet  the 
physical  and  emotional  needs  of  the 
child  during  his  minority.  Such  a 
determination  shall  be  made  only  after 
consideration  of  alternative  short-term 
and  long-term  plans  for  meeting  the 
needs  of  the  child  for  a  family  and 
home. 

(b)  The  services  to  parents  mandated 
under  Sections  205,  206,  and  303  of  this 
Act  shall  be  provided  with  the  primary 
purpose  of  assisting  them  in  arriving  at 
the  best  available  permanent  plan  for 
their  child.  Provision  of  services  to  a 
parent  shall  not  be  dependent  upon  the 
decision  of  such  parent  to  relinquish  a 
child. 

***** 

Commentary  to  Section  201 

Subsection  (a).  The  provision  imposes 
upon  a  child’s  parent  or  the  agency  with 
responsibility  for  the  child  the  legal  duty 
of  making  an  affirmative  decision  that 
adoption  is  preferable  to  other  possible 
alternatives  for  the  child’s  long-term 
care,  before  the  child  is  relinquished  or 
placed  for  adoption.  The  birth  parent 
who  is  relinquishing  a  child  to  an 
agency  should  be  assisted  in  making  this 
decision  by  the  counseling  required 
pursuant  to  Section  303  of  the  Model 
Act.  A  birth  parent  making  a  direct 
placement  will  likewise  be  assisted  by 
the  counseling  required  pursuant  to 
Section  206.  Tlie  court  approving  a 
direct  parental  placement,  in 
accordance  with  Sections  206(f](2],  and 
306  of  this  Act,  may  wish  to  question  the 
parent  to  assure  that  the  duty  imposed 
by  this  subsection  has  been  performed. 

Subsection  (b).  The  services  referred 
to  are  the  counseling  and  referral 
obligations  of  the  agency  to  which  a 
child  is  being  relinquished,  see  M.S.A.A. 

§  303,  or  of  the  agency  which  interviews 
the  biological  parent  prior  to  a  direct 
adoptive  placement,  see  M.S.A.A.  §  206. 
It  is  obvious  that  a  parent  cannot  make 
an  informed  decision  regarding  the 
child’s  best  long-term  interests  without 
knowing  of  alternative  resources  and 


arrangements.  The  child’s  right  to  be 
reared  within  his  birth  family,  whenever 
possible,  should  not  be  prejudiced  by 
the  parent’s  need  to  seek  assistance 
from  an  adoption  agency  before  finally 
deciding  whether  relinquishment  of  the 
child  would  be  in  the  child’s  best 
interests.  Hence  the  last  sentence  of  the 
subsection  prohibits  an  agency  fi’om 
making  the  provision  of  services  or  the 
determination  of  a  fee  contingent  upon 
the  parent’s  relinquishment  of  the  child. 

Section  202.  Freeing  the  Child  for 
Adoption 

Except  as  provided  by  Section  206(g) 
of  this  Act,  placement  for  adoption  shall 
occur  only  when  there  is  satisfactory 
evidence  that  all  parental  rights  over  the 
child  being  placed  have  been  terminated 
according  to  the  laws  of  this  state  or  of 
another  jurisdiction. 

Commentary  to  Section  202 

Under  most  circumstances,  when  a 
child  is  placed  with  a  family,  the  parties 
involved  should  not  be  encouraged  to 
look  upon  the  placement  as  leading  to 
adoption  unless  the  child  is  legally  fi*ee 
for  adoption;  that  is,  unless  all  parental 
rights  with  respect  to  the  child  have 
been  terminated.  See  M.S.A.A.  §  103(a). 
The  fact  that  a  child  has  been  freed  for 
adoption  prior  to  placement  relieves  the 
child,  the  prospective  adoptive  parents, 
and  the  agency,  if  any,  of  the 
uncertainty  inherent  in  the  birth  parents’ 
continued  legal-  interest  in  the  child. 
When  placement  occurs  only  after 
termination  of  parental  rights,  all 
parties’  efforts  may  be  wholeheartedly 
devoted  to  the  creation  of  a  viable 
family  bond  between  child  and  adoptive 
parents. 

There  will  be  some  special 
circumstances,  however,  in  which  it  may 
be  in  a  child’s  interests  to  be  placed 
with  a  prospective  adoptive  family 
before  all  parental  rights  have  been 
terminated.  This  section  would  not 
preclude  such  placements,  but  would 
require  that  they  be  characterized  as 
foster  c£u%  placements.  When  an  agency 
has  located  an  appropriate  adoptive 
family  for  a  special  needs  child  and  the 
process  of  terminating  the  rights  of  an 
iminvolved  parent  has  just  begun,  the 
child  should  not  be  expected  to  forego 
the  benefits  of  living  with  the  potential 
adoptive  family  for  the  months 
necessary  to  complete  termination 
proceedings.  Likewise,  when  a  mother 
wishes  to  directly  place  a  newborn  for 
adoption,  but  termination  of  an  absent 
putative  father’s  rights  will  not  be 
possible  for  several  weeks,  it  may  be  in 
the  interests  of  the  infant  to  be  placed 
with  the  prospective  adoptive  family 
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prior  to  the  termination  of  all  parental 
rights. 

As  stated  above  under  the  Model  Act 
such  pre-termination  placements  are  not 
characterized  as  placements  for 
adoption,  but  as  foster  care  placements; 
as  such,  they  are  subject  to  Ae  state’s 
foster  care  regulations  and  licensure 
requirements.  It  should  be  emphasized, 
however,  that  these  are  a  special 
category  of  foster  care  placement  since 
all  parties  have,  at  the  outset,  a  set  of 
expectations  which  are  quite  different 
from  the  usual  for  foster  placements. 
Because  of  the  hazards  inherent  in 
combining  the  role  of  foster  parent  with 
the  status  of  potential  adoptive  parent, 
two  points  should  be  emphasized. 

First,  premahu'e  adoptive  placement 
clearly  runs  counter  to  the  state  policy 
of  support  for  the  birth  family. 

Therefore,  foster  placements  with 
prospective  adoptive  families  should 
occur  only  when  appropriate  conditions 
exist.  Services  should  have  been 
provided  to.  or  offered  and  refused  by, 
the  birth  parents.  ’There  should  also  be  a 
very  strong  likelihood  that  all  parental 
rights  will  be  terminated  within  a  matter 
of  days  or  weeks  after  the  placement, 
as,  for  example,  when  one  parent  has 
already  relinquished,  the  other  parent  is 
absent  and  has  not  been  located  after 
good  faith  efforts,  and  a  court  hearing  to 
involuntarily  terminate  his  parental 
rights  has  already  been  scheduled. 

Second,  the  potential  adoptive  family 
with  whom  a  child  is  placed  prior  to 
termination  of  all  parental  ri^ts  should 
be  made  fully  aware,  by  the  placing 
agency  or  the  court,  that  the  change 
from  a  foster  care  to  an  adoptive 
placement  is  contingent  upon 
termination  of  all  parental  rights  with 
respect  to  the  child. 

Section  203.  Who  May  Place  a  Child  for 
Adoption 

Except  as  provided  by  Section  204  of 
this  Act,  a  child  may  be  placed  for 
adoption  only  by: 

(a)  an  agency;  or 

(b)  the  child’s  parent 
*  *  «  *  * 

Commentary  to  Section  203 

This  provision  follows  the  practices  of 
the  great  majority  of  states  in  allowing 
placements  to  be  made  by  a  parent 
without  the  direct  mediation  of  an 
adoption  agency.  Even  among  the  few 
states  whi^  explicitly  prohibit  such 
parent  (“independent”)  placements, 
most  exclude  certain  categories  of 
placements,  generally  relative  or 
stepparent  placements,  from  the 
prohibition.  See,  e.g.,  Colo.  Rev.  Stat 
S 19-4-108  (1973)  (excludes  stepparent 
situations);  Conn.  Gen.  Stat  A^  SS  45- 


63,  45-69d  (Weet  1979  Supp.) 
(prohibition  subject  to  waiver  by 
Adoption  Review  Board);  Del  Code  tit 
13  S  904  (1975)  (excludes  placements 
with  stepparents  and  blood  relatives); 
Mich.  Comp.  Laws  Ann.  710.28  (5) 

§  S  710.43  [7),  (1979  Supp.)  (excludes 
placements  with  relatives  to  third 
degree);  Minn.  Stat  Ann.  S  259.22  (2) 
(1979  Supp.)  (excludes  stepparent 
relative,  and  extra-state  placements, 
placements  of  children  fourteen  or  more 
years  of  age;  prohibition  subject  to  court 
waiver  in  best  interests  of  child.) 

The  approach  taken  by  the  Model  Act 
is  to  recognize  that  independent 
placements  exist  and  would  probably 
continue  to  occur  even  if  proscribed.  By 
permitting  them  to  continue,  the  Model 
Act  can  also  establish  means  by  which 
they  can  be  regulated.  In  addition, 
permitting  independent  adoptions  offers 
an  alternative  to  parents  who  wish  to 
place  their  children  for  adoption,  and  no 
evidence  has  been  found  that  these 
placements  are  less  successful  than 
those  handled  by  agencies.  Finally, 
prohibiting  independent  adoptions  might 
divert  scare  agency  resources  fr'om  the 
service  of  children  with  special  needs  to 
the  placement  of  infants. 

There  are  certain  recognized  risks 
involved  in  the  adoptive  placement  of 
children  in  homes  selected  without  the 
assistance  of  an  agency.  See  W. 

Meezan,  S.  Katz  and  E.  Russo, 

Adoptions  Without  Agencies  3-9  (1978); 
H.  Witmer,  F.  Herzog,  E.  Weinstein,  and 
P.  Sullivan,  Independent  Adoptions:  A 
Follow-Up  Study  359  (1963).  ’These  risks, 
however,  have  been  minimized  under 
the  Model  Act  through  safeguards 
written  into  Sections  107, 206, 305,  and 
306;  these  sections  structme  the  manner 
in  which  “independent”  placements  for 
adoption  may  be  accomplished  and 
impose  sanctions  for  realization  of 
frnancial  gain  in  providing  adoption 
services  to  children. 

This  section  does  not  prohibit  a 
parent’s  use  of  a  third  party,  such  as  a 
physician,  attorney,  or  clergyman,  in 
order  to  locate  a  potential  adoptive 
home  for  a  child.  However,  the  authority 
by  which  any  such  third  party  assists  in 
an  adoptive  placement  is  not 
independent,  but  flows  from  that 
person’s  role  as  a  representative  of  the 
parent  making  the  placement  Unless  a 
parent  has  a  separate  attorney,  it  would 
be  presumed  that  any  third  party 
involved  in  a  parent  placement  is  the 
agent  of  the  placing  parent  As  such,  the 
representative  (often  called  an 
intermediary)  would  owe  the  parent  the 
duty  of  assuring  that  the  requirements  of 
the  law  regard!^  such  placements — 


includiti^  sgftRcy  cotiliselihg  of  the 
parent — are  met 

It  should  be  noted  that  any  change  in 
the  legal  rights  of  a  guardian  with 
respect  to  a  child  wUl  not  result  simply 
from  the  guardian’s  placing  the  child  for 
adoption.  Only  a  legally-binding 
relinquishment  or  a  termination  or 
limitation  of  rights  under  law  will 
change  a  parent’s  or  a  guardian’s  right  to 
cust(^y.  control,  and  guardianship  of  his 
child.  'TUs  principle  is  especially 
important  in  the  context  of  direct 
adoptive  placements  by  parents.  Only 
after  a  court  has  approved  the  adoptive 
family  and  terminated  the  parent’s  rights 
are  the  parent’s  right  to  custody  and 
guardianship  of  the  child  and  the 
corresponding  legal  duties  terminated. 

The  provisions  for  parents’  direct 
adoptive  placements  contemplate  cases 
involving  newborn  children  whose 
parents  wish  to  place  them  immediately 
and,  perhaps,  to  have  no  further 
involvement  in  the  rearing  of  the 
children  surrendered.  These  situations 
are  to  be  distinguished  from  the  informal 
adoptions  which  result  where  a  parent 
transfers  the  care  of  a  child  to  a  relative 
or  a  friend — ^perhaps  in  response  to  a 
transitory  set  of  circumstances — and  the 
child  later  becomes  integrated  into  the 
second  family.  Although  the  birth  parent 
may  retain  some  contact  with,  and 
interest  in,  the  child,  the  child  becomes 
for  all  practical  purposes  an  adoptive 
member  of  a  new  family.  Such  informal 
adoptions  are  not  uncommon.  See  R. 

Hill,  Informal  Adoptions  among  Black 
Families  (1977).  The  state  adoption 
administration  may  be  able  to  design  a 
means  to  provide  ^e  children  in  these 
families  with  appropriate  services  to 
safeguard  their  legal  rights,  such  as  the 
right  to  benefits  under  Social  Security 
programs. 

Section  204.  Intercountry  Adoptions 

(a)  Where  a  foreign-bom  child  is 
being  brought  to  the  United  States  for 
purposes  of  adoption  pursuant  to  Title  8, 
Section  1101(b)(1)(F)  of  the  United 
States  Immigration  and  Nationality  Act, 
such  a  child  may  be  placed  for  adoption 
by: 

(1)  A  parent  or  an  agency  pursuant  to 
Section  203  of  this  Act;  or 

(2)  a  court  in  the  country  of  origin  of 
the  child;  or 

(3)  an  individual  or  agency  guardian 
with  the  right  to  consent  to  the  adoption 
of  the  child;  or 

(4)  an  agency  expressly  empowered  to 
consent  to  the  adoption  of  the  child  by 
the  laws  of  the  country  of  origin  of  the 
child. 

(b)  No  child  shaU  be  placed  for 
adoption  pursuant  to  this  section  unless 
the  (Commissioner  of  the  state 
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department  of  social  services]  certifies 
to  the  United  States  Immigration  and 
Natmalization  Service  that  all  state 
preadoption  requirements  have  been 
met.  For  the  purposes  of  this  section, 
“state  preadoption  requirements*’  shall 
include: 

(1)  evidence  that  all  parental  rights 
with  respect  to  the  child  have  been 
terminated  in  accordance  with  the  laws 
of  the  country  of  origin  of  the  child; 

(2)  evidence  that  the  child  is  being 
placed  in  accordance  with  subsection 
(a)  of  this  section; 

(3)  as  required  by  Section  205  of  this 
Act,  a  family  assessment  of  the 
prospective  adoptive  family  which 
recommends  the  family  for  the  adoption 
of  a  foreign-bom  child; 

(4)  information  on  the  child  as 
required  by  Section  205(c)(3]  of  this  Act 
or,  if  any  such  information  is 
unavailable,  a  statement  attesting  to  the 
reasons  for  its  imavailability; 

(5)  identification  of  an  agency  to 
provide  postplacement  services  to  the 
prospective  adoptive  family;  and 

(6)  [add  any  other  applicable 
requirements  from  state  law]. 

(c)  Where  a  child  is  placed  for 
adoption  pursuant  to  subsection  [a] 
hereof,  the  family  assessment  may  be 
conducted  either  by  an  agency  or  by  a 
family  assessment  practitioner  licensed 
pursuant  to  Section  603  of  this  Act. 

(d)  Where  a  child  is  placed  for 
adoption  pursuant  to  subsections  fa)r2) 
through  (a)(4)  of  this  section,  the 
prospective  adoptive  parents  shall  file  a 
petition  for  adoption  within  thirty  days 
of  the  date  the  child  is  placed  with  them. 

(e)  The  state  adoption  administration 
shall  provide  or  cause  to  be  provided 
postplacement  services  to  any  family 
who  seeks  to  adopt  a  child  pursuant  to 
this  Section  204.  Notwithstanding  any 
other  provisions  of  this  Act,  fees  may  be 
charged  for  such  postpacement  services 
in  accordance  with  Section  107(d)  of  this 
Act. 

*  *  *  •  • 

Commentary  to  Section  204 

Section  1101  of  the  United  States 
Immigration  and  Nationality  Act 
establishes  two  methods  by  which  a 
United  States  family  may  adopt  a 
foreign-bom  child.  The  family  may 
adopt  the  child  in  the  foreign  country 
according  to  that  coimtry’s  laws,  in 
which  case  the  adoptive  parents  and 
child  return  to  this  count^  as  a  newly 
created  family  unit;  or  the  family  may 
bring  the  child  into  the  United  States  for 
the  purpose  of  adoption,  in  which  case 
the  adoption  is  completed  according  to 
the  laws  of  the  state  in  which  it  occurs.  8 
U.S.C.  S  1101(b)(l)(F)(1976). 


The  Immigration  and  Nationality  Act 
specifies  certain  conditions  under  which 
both  types  of  adoptions  must  occur. 
When  the  family  elects  to  adopt  the 
child  abroad,  the  only  provision  of  state 
law  which  applies  is  that  under  which 
agencies  or  individuals  are  licensed  to 
perform  home  studies  (equivalent  to  the 
“family  assessment”  in  the  Model  Act); 
the  Immigration  and  Nationality  Act 
requires  &at  families  adopting  abroad 
have  a  home  study  performed  by  a 
person  or  agency  licensed  by  a 
jurisdiction  of  the  United  States. 

When  the  child  is  to  be  brought  to  the 
United  States  for  the  piupose  of 
adoption,  however,  the  Immigration  and 
Nationality  Act  requires  certification 
that  the  preadoption  requirements  of  the 
state  in  which  die  child  is  to  be  adopted 
are  met  before  a  visa  is  issued  for  the 
child  to  enter  the  United  States.  State 
law  defines  what  each  state’s 
preadoption  requirements  are,  so  it  is  to 
this  latter  category  of  intercountry 
adoptive  placements  that  the  provisions 
of  this  section  apply. 

To  the  extent  possible,  and  to  the 
extent  that  any  state  law  can  control  an 
intercoimtry  transaction,  the  Model  Act 
attempts  to  afford  the  prospective 
adoptive  parents  and  the  child  the  same 
protections  as  for  an  adoption  occiuring 
wholly  within  the  United  States,  while 
recognizing  that  some  portions  of  the 
process,  such  as  termination  of  parental 
rights,  are  not  within  the  legitimate 
reach  of  any  domestic  law,  state  or 
federal.  Each  country  must  ultimately 
decide  to  what  extent  it  wants  to 
regulate  actions  such  as  termination  of 
parental  rights  and  adoption,  if  at  all; 
the  Model  Act  respects  the  legally 
established  procedures  for  these  actions 
while  attempting  to  ensure  that  foreign- 
bom  children  and  their  adoptive  parents 
receive  the  same  protections  as  do 
native-born  children  and  their  adoptive 
parents. 

Subsection  (a).  Authorities  in  a 
number  of  countries  such  as  El  Salvador 
prefer  to  place  children  directly  with  a 
United  States  family  rather  than  to  work 
through  a  domestic  agency.  This  section 
empowers  foreign  courts,  individual  and 
agency  guardians  with  the  right  to 
consent  to  the  child’s  adoption,  and 
properly  authorized  agencies  to  make 
such  placements,  as  well  as  parents  and 
domestic  agencies.  Only  in  imusual 
circumstances,  however,  could  a  parent 
make  a  placement  of  his  child  for 
adoption  under  this  section.  The 
Immigration  and  Nationality  Act 
requires  that  a  child  be  classified  as  an 
“eligible  orphan”  (in  general,  a  child 
legally  fi*ee  for  adoption]  if  the  child  is 
to  be  admitted  to  the  United  States  for 


adoption,  whereas  Section  206  of  the 
Model  Act  contemplates  that  a  parent 
may  place  his  child  for  adoption  only 
prior  to  the  termination  of  his  parental 
rights  with  respect  to  the  child. 

Subsection  (b).  This  subsection  sets 
forth  the  preadoption  requirements 
under  the  Model  Act,  and  requires  that  a 
high  state  official,  such  as  the 
commissioner  of  the  state’s  department 
of  social  services,  certify  to  the 
Immigration  and  Naturalization  Service 
that  all  the  state’s  preadoption 
requirements  are  met. 

Under  subsection  (b)(1),  state  officials 
must  ascertain  that  the  evidence  of 
termination  of  parental  rights  according 
to  the  laws  of  the  child’s  country  of 
origin  is  sufficient  for  the  adoption  to  be 
completed  once  the  child  arrives. 
Termination  standards  and  procedures 
vary  fi'om  country  to  coimtry,  but  in 
general  there  may  be  four  types  of 
evidence  to  substantiate  termination  of 
parental  rights:  a  parental  surrender  or  a 
certified  copy  of  the  parent’s  consent  to 
the  adoption;  a  certified  copy  of  a  court 
order  terminating  parental  rights  and 
including  the  grounds  for  termination;  a 
consent  of  an  authorized  representative 
from  an  orphanage,  agency, 
governmental  body,  or  individual  having 
custody  of  an  abandoned  child  and 
having  the  right  to  consent  to  adoption 
by  law  rather  than  by  a  court  order;  or  a 
statement  from  the  diild’s  custodian 
describing  the  circumstances  imder 
which  an  abandoned  child  was  found' 
and  indicating  the  steps  taken  to 
identify  the  child’s  parents.  American 
Public  Welfare  Association, 

Intercountry  Adoption  Guidelines  40 
(1979)  (prepared  under  HEW  Contract 
No.  105-77-1019). 

The  requirement  that  state  officials 
determine  the  sufficiency  of  the 
evidence  supporting  termination  of 
parental  rights  may  be  viewed  as 
burdensome,  especially  in  that  the 
Immigration  and  Naturalization  Service 
makes  an  independent  determination  of 
the  child’s  status  as  an  “eligible 
orphan.”  Termination  of  parental  rights 
prior  to  the  child’s  entry  into  the  country 
and  placement  for  adoption  is,  however, 
clearly  in  the  interest  of  all  parties  to  the 
adoption  and  is  in  keeping  with  the 
philosophy  of  the  Model  Act.  See 
M.S.A.A.  §  §  103(a),  202.  Evidence  of 
termination  of  parental  rights  must  also 
be  filed  along  with  the  petition  for  / 
adoption,  and  the  court  must  find  that 
termination  has  occurred  prior  to  issuing 
a  decree  of  adoption.  See  M.S.A.A. 

§  §  401, 405.  Including  sufficient  evidence 
of  termination  of  parental  rights  as  a 
preadoption  requirement  might  prevent 
the  situation  in  which  a  court  refuses  to 
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issue  a  decree  of  adoption  on  the  basis 
that  the  evidence  of  termination  is 
insufficient  The  court  hearing  the 
petition  for  adoption,  however,  is  not 
bound  by  an  administrative 
certification,  and  could  require 
additional  evidence  of  termination 
beyond  that  foimd  sufficient  by  the  state 
officials. 

The  preadoption  requirements  of 
evidence  of  termination  of  parental 
rights  and  evidence  that  the  child  is 
being  placed  in  accordance  with  Section 
204(a)  of  the  Model  Act  should  also 
serve  to  deter  unscrupulous  child 
placers  in  a  foreign  country  from 
attempting  to  place  children  without  the 
authority  to  do  so,  just  as  various 
provisions  of  the  Model  Act  discourage 
potential  domestic  child  placers  from 
acting  illegally.  See,  e.g.,  M.S.A.A.  * 

§§  107(f),  206(d),  602(j).  and  602(k). 

Other  state  preadoption  requirements 
in  subsection  (d)(5)  may  include  those 
established  by  the  Interstate  Compact 
on  the  Placement  of  Children  (when  an 
intercountry  placement  is  also  an 
interstate  placement  within  the  meaning 
of  the  Interstate  Compact)  or  by  a 
state’s  child  importation  statutes. 

Subsection  (cj.  So  that  agencies  do 
not  have  to  divert  scarce  resources  from 
providing  family  assessments  to  families 
seeking  to  adopt  domestic  children  with 
special  needs,  the  Model  Act  permits 
properly  licensed  individuals  to  perform 
family  assessments  for  families  adopting 
a  foreign-bom  child.  See  M.S. AJV.  §  603. 

Subsection  (d).  When  a  child  is  placed 
by  a  foreign  comt,  guardian,  or  duly 
authorized  agency  pursuant  to 
subsections  (a)(2)  Uirough  (a)(4)  of  this 
section,  no  United  States  agency  or 
court  will  have  any  legal  authority  over 
or  responsibility  for  the  child.  To  ensure 
that  a  United  States  coiui  has 
jurisdiction  should  any  problems  arise 
with  the  placement,  this  subsection 
requires  the  filing  of  the  petition  for 
adoption  of  the  child  within  thirty  days 
after  the  placement  is  actually  made. 

Section  (e).  Subsection  (b)(4)  of  this 
section  requires  that  only  an  agency,  not 
the  independent  practitioner  licensed 
according  to  Section  603  of  the  Model 
Act,  provide  postplacement  services  to 
the  adoptive  family.  The  state  adoption 
administration  is  given  both  the  legal 
responsibility  and  the  legal  mandate  to 
ensure  that  every  family  who  adopts  a 
foreign-bom  child  can  procure 
postplacement  services  from  an  agency. 
Fees  may  be  charged  for  these  services, 
however,  and  permitting  the  charging  of 
fees  should  serve  as  a  stimulus  for  the 
development  of  the  services  necessary 
to  carry  out  this  provision  of  the  Model 
Act. 


Section  205.  Placement  for  Adopticm  by 
Agencies 

(a) (1)  Any  person  desiring  to  adopt  a 
child  who  is  the  responsibility  of  the 
state  and  ia  awaiting  adoption  because 
of  his  age,  race,  handicap,  or  need  to  be 
placed  with  siblings,  or  any  other  child 
whom  the  state  had  designated  to  be 
most  in  need  of  adoption  services,  shall 
be  given  priority  for  a  family 
assessment.  Any  adult  applicant  who 
expressly  requests  to  adopt  such  a  child 
shall  receive  an  assessment  of  his 
suitability  to  adopt  such  a  child  within 
six  months  of  his  request  for  an 
assessment.  Such  assessment  shall  be 
performed  by  the  agency  to  which 
application  is  made  or  by  the  state 
adoption  administration.  If  the  applicant 
is  married,  the  application  shall  be  made 
by  both  spouses  jointly. 

(2)  Where  an  agency  denies  the 
application  of  a  person  who  has  applied 
to  adopt  a  child  pursuant  to  this 
subsection  (a),  the  agency  shall  inform 
the  applicant,  in  writing,  of  the  denial 
and  of  the  reasons  therefor. 

(b)  An  agency  shall  not  exclude  from 
consideration  as  a  potental  adoptive 
parent: 

(1)  the  foster  parent  of  a  child  who  has 
been  placed  in  foster  care  with  that 
individual  solely  because  of  his  status 
as  the  child’s  foster  parent;  or 

(2)  any  applicant  solely  by  virtue  of 
restrictive  criteria  including,  but  not 
limited  to,  age,  marital  status, 
employment,  religion,  race,  physical 
condition  or  disability,  or  number  of 
children  already  in  his  family. 

(c)  Before  making  a  placement  for 
adoption,  an  agency  shall: 

(1) (A)  provide  assistance  to  each 
parent  as  required  by  Sections  201  and 
303,  except  where  a  parent  cannot  be 
identified  or  located  after  a  good  faith 
effort  by  the  agency;  and 

(B)  compile  a  written  report  describing 
the  services  provided  to  the  parents, 
which  report  shall  be  submitted  to  the 
court  wiA  the  petition  for  termination  of 
parental  rights  or,  if  such  a  petition  is 
not  filed,  with  the  petition  for  adoption; 
if  a  parent  cannot  be  identified  of 
located,  the  report  shall  state  that 
services  coiild  not  be  provided,  and  the 
reason  therefor; 

(2)  determine,  in  accordance  with 
Section  201  of  this  Act,  that  adoption  is 
the  best  available  permanent  plan  for 
the  child; 

(3)  compile  written  reports,  to  be 
retained  by  the  agency  and  included  in 
the  report  to  the  court  accompanying  the 
petition  for  adoption,  which  describe: 

(A)  the  medical  and  social  history  of 
the  birth  parents  of  the  child; 


(B)  the  health  and  social  history  frtnn 
bi^  of  the  child  to  be  adopted  and  the 
present  physical,  intellectual,  and 
emotional  needs  of  the  child;  and 

(C)  the  suitability  of  the  proposed 
adoptive  family  for  the  child  in  question; 

(4)  provide  other  services  necessary  to 
carry  out  the  purposes  of  this  Act 

(d)  If  any  information  required  by 
subsection  (c)  of  this  section  cannot  be 
obtained,  the  agency  report  shall  state 
the  reasons  therefor. 
***** 

Commentary  to  Section  205 

The  section  sets  out  the  adoptive 
placement  procedures  which  agencies 
must  follow. 

Subsection  (a).  ’The  limited  resources 
of  adoption  agencies,  and  the 
consequent  delays  in  applicants* 
obtaining  aproval  as  potential  adoptive 
parents,  are  well  known.  Because  of  the 
mandate  in  the  Child  Abuse  Prevention 
and  Treatment  and  Adoption  Reform 
Act  of  1978  to  “facilitate  the  elimination 
of  barriers  to  adoption  and  to  provide 
permanent  and  loving  home 
environments  for  children  who  would 
benefit  by  adoption,  particularly 
children  with  special  needs,’’  see  92 
Stat  205  8  201,  the  Model  Act  attempts 
to  assiire  optimal  use  of  agency 
resources  for  the  adoptive  placement  of 
special  needs  children.  Providing  family 
assessments  to  applicants  willing  to 
adopt  older  or  handicapped  children  is  a 
crucial  step  in  facilitate  placement  of 
these  children. 

Many  approaches  to  the  problem  of 
allocating  scarce  agency  resources  could 
be  taken:  mandating  a  state-sponsored 
family  assessment  peihaps  within  a 
certain  time  limit  for  all  applicants  for 
special  needs  children;  providing  an 
appeals  process  for  applicants  who  wish 
to  adopt  a  special  needs  child  but  who 
have  failed  to  obtain  a  family 
assessment;  requiring  all  public  and 
volimtary  adoption  agencies  to  spend  a 
certain  percentage  of  time  assessing 
families  wishing  to  adopt  special  needs 
children;  establtehing  special 
recruitment  and  family  assessment 
programs  to  meet  the  needs  of  certain 
groups  of  children;  or  providing  for  state 
licensure  of  agency-approved  adoptive 
applicants  as  a  means  of  monitoring 
agencies’  deployment  of  their  resources. 
Each  of  these  possibilities  would  be 
more  or  less  effective,  depending  upon 
the  population  of  waiting  childem  in  a 
state  at  any  particular  time  and  upon  the 
availability  of  adoptive  applicants,  their 
need  for  agency  services,  and  the  types 
of  agency  resources  available  within  the 
state. 

A  principle  of  general  applicability 
whidi  should  guide  resource  allocation 
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decisions  by  particular  agencies  is 
embodied  in  the  first  sentence  of 
subsection  (a)(1):  how  many,  how  often, 
and  how  quiddy  family  assessments  are 
provided  to  adoptive  applicants  should 
be  governed  by  specific  requirements 
established  by  the  state  and  be 
periodically  adjusted  in  light  of  the 
actual  numbers  and  types  of  children 
waiting  to  be  adopted. 

As  one  means  of  preventing  an  agency 
from  screening  out  applicants 
arbitrarily,  subsection  (a)(2)  requires  the 
agency  to  notify  an  applicant,  in  writing, 
of  the  denial  of  his  application  and  to 
include  a  statement  of  the  reasons  for 
the  denial.  An  application  to  adopt 
might  be  denied  on  the  basis  of 
objective  criteria,  independent  of  the 
family  assessment,  or  on  the  basis  of  the 
findings  of  that  assessement.  Denials 
may  be  appealed  in  accordance  with 
Section  604  of  the  Model  Act 

Subsection  (b).  The  first  restriction 
imposed  by  subsection  (b)(1)  relates  to 
two  traditionally  controversial  issues:  1) 
should  foster  parents  be  precluded  from 
eligibility  as  adoptive  parents  in  order  to 
maintain  integrity  of  the  foster  care 
system?  2)  If  not  precluded,  should 
foster  parents  be  given  priority 
consideration  to  be  adoptive  parents  for 
children  who  have  been  in  their  care? 
Subsection  (b)(1)  explicitly  answers  the 
first  of  these  questions  in  the  negative. 
With  respect  to  the  second  issue,  some 
foster  parents  (i.e.,  de  facto  parents) 
should  indeed  receive  priority 
consideration  as  adoptive  parents.  Some 
of  the  factors  which  an  agency  might 
find  relevant  in  designating  partic^ar 
foster  parents  as  eligible  for  priority 
consideration  are:  length  of  time  the 
child  has  been  placed  with  the  parent, 
evidence  of  emotional  and  psychological 
bonds  between  the  child  and  the  foster 
parents,  and  the  effects  of  this 
relationship  upon  the  child's  total 
development. 

Subsection  (b)(2)  recognizes  that 
agencies  in  the  past  have  established 
restrictive  eligibility  criteria  such  as  age. 
marital  status,  employment,  religion, 
race,  physical  condition,  or  number  of 
children  already  in  the  family,  any  one 
of  which  lacks  a  substantial  relationship 
to  parenting  ability.  With  respect  to  an 
agency’s  consideration  of  an  approved 
applicant  for  suitability  to  adopt  a 
specific  child,  however,  the  law  does  not 
prohibit  the  agency  from  taking  into 
accoimt  any  of  the  factors  listed  in 

(b)(2). 

Subsection  (c).  The  agency  has  the 
responsibility  to  serve  several  different 
parties  prior  to  making  an  adoptive 
placement 

Birth  parents. — ^It  is  imperative  that 
birth  parents  be  offered  alternatives  to 


placing  their  child  for  adoption,  in  order 
to  assure  that  the  decision  to  relinquish 
the  child  is  truly  voluntary  and  not  the 
product  of  economic  or  emotional 
duress.  Fo^  a  list  of  efforts  which  an 
agency  mi^t  make  or  be  expected  to 
make  on  behalf  of  parents  for  the  sake 
of  keeping  the  birth  family  together,  see 
J.  Carrieri,  The  Foster  Child:  From 
Abandonment  to  Adoption  72-73  (1978). 

The  child. — ^The  child’s  needs  must  be 
assessed,  a  comprehensive  record  made . 
of  his  health  and  social  history,  as  well 
as  that  of  his  birth  parents,  and  a 
permanent  plan  must  be  made  for  his 
future. 

Prospective  adoptive  parent. — 
Although  adoptive  applicants  will 
already  have  received  a  family 
assessment,  a  plan  to  place  a  particular 
child  with  a  particular  family  warrants 
an  evaluation  of  how  appropriate  that 
home  is  for  the  child  in  question. 

The  requirement  that  reports  be 
retained  and  filed  with  the  court  assures 
that  a  comprehensive  medical  and  social 
history  can  be  obtained,  upon  the 
adoptee’s  attaining  adulthood,  from 
either  the  court  wMch  granted  the 
adoption  or  the  agency  which  made  the 
placement. 

Section  206.  Placement  for  Adoption  by 
Parents 

(a)  No  parent  shall  make  a  placement 
of  a  child  for  adoption  with  a  person 
who  is  neither  a  stepparent  nor  a 
relative  of  the  child  to  the  third  degree 
or  closer  unless  such  parent  files  a 
Notice  of  Parental  Placement  with  the 

[  ]  court  for  the  county  in  which 

the  prospective  adoptive  parent  or  the 
parent  making  the  placement  resides. 

(b)  The  Notice  of  Parental  Placement 
shall  be  filed  within  forty-eight  hours  of 
the  placement  of  the  child  with  a  person 
who  intends  to  adopt  the  child,  and  may 
be  filed  at  any  time  prior  thereto.  The 
Notice  of  Parental  Placement  shall  be  in 
writing  and  shall  state: 

(1)  the  name  and  address  of  each 
parent  of  the  child,  if  known,  and  if 
unknown,  the  reason  therefor; 

(2)  the  name  and  address  of  each 
prospective  adoptive  parent,  unless  the 
parent  making  the  placement  has 
consented  to  omission  of  such  name  and 
address; 

(3)  the  name  and  address,  or  expected 
date  and  place  of  birth,  of  the  child;  and 

(4)  the  name  and  address  of  counsel, 
guardian  ad  litem,  or  other 
representative,  if  any,  for  each  of  the 
aforementioned  parties. 

(c)  Upon  receipt  of  a  Notice  of 
Parent^  Placement,  the  coiu*t  shall: 

(1)  cause  an  agency  to  examine  the 
child  and  conduct  interviews  with  the 
birth  parents  and  prospective  adoptive 


parents',  and  report  to  the  court  within 
thirty  days,  but  no  sooner  than  five  days 
after  the  birth  of  die  child.  The  report 
must  state: 

(A)  (i)  that,  except  as  provided  in 
subsection  (ii)  hereof,  each  of  the 
parents  or  alleged  parents  of  the  child  as 
to  whom  there  do  not  appear  to  be 
groimds  for  involuntary  termination  of 
parental  rights: 

a.  has  been  counseled  and  given  a 
written  statement  regarding  the  possible 
alternatives  for  future  care  of  the  child, 
including  adoption;  that  assistance  to 
explore  such  alternatives  has  been 
offered;  and  that,  in  a  written  statement, 
each  parent  or  alleged  parent  has  either 
disclaimed  an  interest  in  the  child  or  has 
acknowledged  his  or  her  choice  of 
adoption  for  the  child  and  the  reasons 
for  Aat  choice; 

b.  knows  of  the  intended  placement 
and  intends  either  to  disclaim 
parenthood  of  the  child,  to  volimtarily 
terminate  his  parental  rights  with 
respect  to  the  child  with  full  knowledge 
of  the  consequences,  or  to  contest  the 
proposed  placement  at  the  hearing  on 
the  Notice  of  Parental  Placement;  and 

c.  has  given  a  medical  and  social 
history  which  accompanies  the  report; 

(ii)  what  efforts  have  been  made  to 
identify  or  interview  any  parent  who  is 
unknown  or  cannot  be  located  or  who 
refuses  to  cooperate  with  the  agency, 
and  any  information  regarding  that 
parent  which  has  been  obtained; 

(B)  that  a  health  assessment  of  the 
child  including  birth,  neonatal,  and  other 
medical  history  has  been  made;  a  copy 
of  such  assessment  shall  accompany  the 
report; 

(C)  that,  as  a  result  of  the  interview 
with  the  prospective  adoptive  parents, 
the  agency  is  convinced  of  the 
suitability  of  the  prospective  adoptive 
parents  for  the  child; 

(2)  appoint  a  guar^an  ad  litem  to 
represent  the  cMd  until  completion  or 
the  hearing  on  the  Notice  of  Parental 
Placement,  where  the  court  believes  that 
the  interests  of  the  child  cannot  be 
adequately  represented  by  the 
appointed  agency;  and 

(3)  schedule  a  hearing  to  consider  the 
proposed  placement  for  adoption.  Such 
hearing  shall  be  held  not  more  than 
sixty  days  from  the  date  of  receipt  of  the 
Notice  of  Parental  Placement  by  the 
court  or,  if  the  child  is  not  yet  bom  when 
said  Notice  is  filed,  not  more  than  thirty 
days  from  the  date  of  the  birth  of  the 
child. 

(d)  At  least  ten  days  prior  to  the 
scheduled  hearing,  notice  of  the  hearing 
on  the  proposed  placement  of  the  child 
for  adoption  shall  be  served  upon  the 
parent  making  the  plaement,  the  parent 
who  is  not  placing  the  (Md.  the 
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prospective  adoptive  parents,  and  any 
guai^an  ad  litem  appointed  to 
represent  the  child.  When  one  parent  is 
ui^own  or  cannot  be  located,  notice 
and  service  shall  be  accomplished  in  the 
manner  required  under  Section  311  of 
this  Act 

(e)  The  hearing  on  the  Notice  of 
Parental  Placement  shall  be  closed  to  all 
persons  except  those  entitled  to  notice 
or  their  representatives,  their  counsels, 
and  any  other  person  claiming  a  right  to 
custody  of  the  child. 

(1)  At  the  hearing  the  court  shall 
require  that  an  itemized  affidavit  of 
costs  and  fees  regarding  the  placement 
be  submitted  by  each  parent,  each 
prospective  adoptive  parent,  and  each 
representative,  if  any,  of  birth  parents  or 
prospective  adoptive  parents.  On  the 
basis  of  the  agency  report  pursuant  to 
subsection  (c)(1)  of  this  Section  206  and 
the  completed  affidavits  and,  if 
necessary,  an  examination  of  the 
parties,  the  court  shall  determine 
whether  all  requirements  of  law  in 
arranging  the  proposed  placement  for 
adoption  have  been  met 

(2)  If  the  court  finds  that  all 
requirements  of  this  Section  206  have 
been  met  and  no  violations  of  law 
appear,  the  court 

(A)  shall  enter  an  order  stating  its 
findings  that  all  requirements  have  been 
met  and  no  violations  of  law  have 
occurred:  such  order  may  be  entered 
notwithstanding  any  violations  of 
Section  107(f)  of  this  Act 

(B)  may  schedule  a  hearing  for 
termination  of  parental  rights;  such 
hearing  shall  occur  no  later  than  thirty 
days  following  the  heaing  on  the  Notice 
of  Parental  Placement 

(3)  If  the  court  finds  that  not  all 
requirements  of  this  Section  206  have 
been  met  or  that  violations  of  the  law 
have  occurred,  including  violations  of 
Section  107(f)  of  this  Act  the  court  shall 
determine  whether,  by  continuing  the 
hearing  for  a  period  not  to  exceed  fifteen 
days,  ffie  defect  may  reasonably  be 
expected  to  be  remedied. 

(A)  If  the  court  finds  that  the  defect 
may  be  remedied  by  such  a  continuance 
and  that  the  interests  of  the  child  will  be 
served  thereby,  the  court  may  continue 
the  hearing  for  a  period  not  to  exceed 
fifteen  days  and  may  order  the  person  or 
agency  responsible  to  correct  the  defect 

(B)  If  the  court  finds  that  the  defect 
cannot  be  remedied  or  that  the  interests 
of  the  child  will  not  be  served  by  a 
continuance,  the  court  shall  order  the 
agency  and  the  parent  making  the 
placement  to  develop  an  alternate  plan 
for  the  child  and,  if  the  child  had  been 
placed  with  the  prospective  adoptive 
parent,  the  court  shall  order  the  child  to 
be  removed  from  their  custody,  except 


that,  where  a  violation  of  Section  107(f) 
of  this  Act  has  occurred  the  court  in  its 
discretion,  may  permit  the  child  to 
remain  in  the  custody  of  the  adoptive 
parents  if  such  a  plan  is  in  the  interest  of 
the  child. 

(C)  If  the  court  orders  a  continuance 
and  the  defect  is  not  remedied  by  the 
end  of  the  continuance,  the  court  shall 
proceed  according  to  subsection  (B) 
hereof. 

(4)  Where  an  order  is  entered 
pursuant  to  Section  206(e)(2)(A)(i) 
hereof,  nothing  in  this  subsection  (e) 
shall  be  construed  to  bar  the 
prosecution  of  violators  of  Section  107(f) 
of  this  Act 

(f)  A  Notice  of  Parental  Placement 
filed  pursuant  to  this  section  confers 
jurisdiction  on  the  court  with  which  it  is 
filed  over  any  person,  only  to  the  extent 
necessary  for  the  court  to  carry  out  the 
provisions  of  this  Section  206,  except 
that  jurisdiction  over  the  child  may 
continue  until  a  petition  for  termination 
of  parental  rights  with  respect  to  the 
child  has  been  filed. 

(g)  The  requirements  of  subsections 
(b)  through  (f)  of  this  Section  206  shall 
not  apply  when  a  parent  is  making  a 
placement  of  a  child  for  adoption  with  a 
relative  of  the  child  to  the  third  degree 
or  closer  or  with  a  step-parent  of  the 
child. 

(h)  In  the  case  of  an  interstate 
placement  of  a  child  for  adoption,  the 
procedure  of  the  Interstate  Compact  on 
the  Placement  of  Children  shall  also 
apply.  The  Notice  of  Parental  Placement 
pursuant  to  this  Section  206  shall  not 
supplant  nor  be  supplanted  by  the 
notification  of  intention  to  place  and  the 
finding  of  the  placement  would  not  be 
contrary  to  the  interests  of  the  child  as 
required  by  Article  HI  (d)  of  the 
Compact 

***** 

Commentary  to  Section  206 

The  section  creates  a  number  of 
safeguards  for  children  and  piu^nts 
when  the  parents  choose  to  place  their 
child  without  using  an  agency  to  help 
select  the  adoptive  family. 

Subsection  (a).  A  parent  is  expressly 
prohibited  fi'om  malting  a  direct 
adoptive  placement  without  notification 
to  the  coiui,  which  can  then  initiate 
action  to  assure  that  the  procedural 
requirements  of  the  remainder  of 
Section  206  are  met 

The  parent’s  Notice  of  Parental 
Placement  may  be  filed  with  the  court 
where  the  prospective  adoptive  parents 
reside  or  where  the  parent  resides.  This 
provision  is  consistent  with  the  venue 
provision  in  Section  305  of  the  Model 
Act.  The  child  may  be  residing  with  the 
prospective  adoptive  family  at  the  time 


the  Notice  of  Parental  Placement  is  filed; 
thus,  both  the  hearing  on  the  placement 
and  the  hearing  on  t^  voluntary 
termination  of  parental  rights  may  be 
held  in  the  same  court,  either  wh^  the 
child  is  located  or  where  the  birtii 
parent  resides. 

Subsection  (b).  When  a  parent 
decides  to  make  a  prosper^ve  adoptive 
placement  without  prior  agency 
involvement,  a  notice  of  the  intended 
placement  must  be  sent  to  the  court 
This  requirement  which  triggers  a 
minimal  standards  review  of  the 
proposed  adoptive  home,  is  designed  to 
protect  all  parties  involved  from  many 
of  the  hazards  traditionaUy  involved  in 
“independent”  adoptive  placements. 

The  placements,  which  are  subject  to 
the  notification  requirement  of  this 
section,  do  not  include  situations  in 
which  a  child  is  “placed”  with  a 
stepparent  or  relative  to  the  third  degree 
or  closer.  In  such  situations  the  child 
either  continues  to  be  in  the  care  of  one 
parent,  in  which  case  court  involvement 
is  inappropriate,  or,  presumably,  the 
parent’s  acquaintance  with  the  relative 
involved  adequately  ensures  the  child’s 
well-being.  Althoii^  the  general 
approach  to  parent  placements 
envisioned  by  the  Act  is  an  open  one,  in 
that  all  parties  will  know  the  names  of 
all  other  parties,  there  is  a  provision  for 
anonymity  of  the  adoptive  parents  if 
they  so  request  and  the  birA  parent 
consents.  Although  this  concealing  of 
identity  where  the  birth  parent  is 
theoretically  making  the  placement  with 
a  specific  chosen  family  may  seem 
incongruous,  the  provision  e^ows  for  a 
parent  to  rely  upon  the  judgment  of  his 
personal  representative  (physician, 
attorney,  or  clergyman,  for  example)  in 
selecting  an  adoptive  home.  In  such 
cases  the  parent  would  not  necessarily 
need  or  want  to  know  the  identity  of  tiie 
prOTosed  adoptive  parent(s). 

Ine  Notice  of  Parental  Placement  may 
be  filed  at  any  time  prior  to  the 
proposed  placement  and  no  later  than 
forty-eight  hours  after  the  placement,  in 
order  that  any  agency  evaluation  of  the 
adoptive  home  may  be  completed  as 
early  as  possible. 

Subsection  (c).  Upon  receipt  of  a 
Notice  of  Parental  Placement,  the  court 
must  order  a  prompt  investigation  by  a 
local  agency  to  assure  that  the  parents 
have  made  a  voluntary  and  informed 
decision,  that  comprehensive  records 
have  been  compiled  on  the  birth  parents 
and  the  child,  and  that  the  proposed 
adoptive  parents  are  minimally  suitable 
to  receive  and  rear  a  child.  The  court 
will  also  appoint  a  guardian  ad  litem  to 
protect  the  interests  of  the  child,  if 
necessary,  and  set  a  hearing  date  for 
approval  of  the  placement  Only  an 
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authorized  agency  is  allowed  to  provide 
the  investigation  and  required 
counseling;  only  an  agency  would 
realistically  be  able  to  provide  services 
to  a  parent  who  underwent  a  change  of 
heart  and  decided  to  keep  the  child. 
Likewise,  only  an  agency  could  provide 
appropriate  supportive  services  in  the 
event  the  adoptive  placement  were 
eventually  disrupted. 

It  is  possible  that  the  Notice  of 
Parental  Placement  will  be  filed  with  the 
court  prior  to  the  child’s  birth.  Although 
a  child’s  mother  is  not  allowed  to 
voluntarily  terminate  or  relinquish  her 
parental  rights  until  at  least  seventy-two 
hoiu^  after  the  child  is  bom,  her 
intention  to  place  the  child  for  adoption 
may  be  registered  with  the  court  at  any 
time.  In  this  way  some  of  the 
preliminary  investigative  matters  may 
be  accomplished  in  advance,  and  the  . 
placement  of  the  child  after  birth  will 
thereby  be  accelerated. 

The  time  limits  imposed  by  this 
subsection  and  subsection  (e)  are 
designed  to  provide  the  investigating 
agency  the  time  required  to  compile 
necessary  reports,  while  assuring 
expedition  of  the  proceeding. 

Particularly  in  the  case  of  a  newborn,  it 
would  be  desirable  for  the  court  to 
schedule  the  hearing  as  soon  as  possible 
after  the  child’s  birdi. 

Subsection  (d).  Among  the  interested 
parties  entitled  to  notice  of  the  court 
hearing  is  the  child’s  birth  parent  not 
making  the  placement.  The  providing  of 
notice,  and  hence  the  opporbmity  for  the 
noncustodial  parent  to  appear  and  claim 
the  child  rather  than  allow  adoptive 
placement,  is  most  consistent  with  the 
Model  Act’s  philosophy  of  facilitating 
the  rearing  of  children  by  their  birth 
parents,  if  those  parents  are  willing  and 
capable  of  meeting  their  children’s 
needs.  If  the  parent  who  is  not  making 
the  placement  is  unknown  or  cannot  be 
located,  efforts  must  be  made  to  identify 
and  find  him  for  service  of  notice, 
pursuant  to  Section  311  of  the  Model 
Act. 

Subsection  (e).  The  court  hearing  is,  in 
keeping  with  the  privacy  traditionally 
accorded  family  matters,  closed  to  the 
public.  It  is  conceivable  that,  in  the 
course  of  the  placement  hearing,  the 
right  to  the  child’s  custody  could  be 
found  by  the  court  to  legally  reside  with 
someone  other  than  the  parent  who  is 
attempting  to  place  the  child  for 
adoption.  Such  a  person,  who  stands  to 
be  deprived  of  legal  custody  of  the  child, 
must  have  a  right  to  appear  at  the 
hearing.  Hence  the  pro^sion  allows  the 
presence  of  ’’any  other  person  claiming 
a  right  to  the  custody  of  the  child." 

lie  purpose  of  the  court  hearing  on 
the  placement  is  to  insure  that  no 


violations  of  law  have  occiured  and  that 
all  requirements  for  a  parental 
placement  have  been  met.  The  most 
critical  of  these  affirmative  requirements 
is,  of  course,  that  the  proposed  adoptive 
parents  meet  minimum  standards.  Other 
requirements  include  those  enumerated 
in  subsection  (c)  of  this  section. 

An  important  aspect  of  the  court’s 
inquiry  is  the  determination  that  there 
has  been  no  violation  of  law  in  the 
arrangement  of  the  proposed  adoptive 
placement.  The  court  must  take  very 
seriously  its  obligation  to  inquire  into 
the  specifics  of  the  proposed  placement, 
particularly  where  an  intermediary  has 
been  involved.  The  information 
contained  in  the  affidavits  required 
under  (e)(1)  is  a  major  element  in  this 
inquiry.  'The  expenses  cited  must  of 
course  be  reasonable  and  actual,  and 
must  not  evidence  the  realization  of 
financial  profit  on  the  part  of  any  party. 
See  M.S.A.A.  §  107(f). 

Also  demanding  special  scrutiny  are 
placements  across  state  lines.  Judges 
should  be  alerted  to  the  possibilities  for 
abuse  in  this  area  and  should,  as  a 
matter  of  course,  inquire  of  the  attorneys 
and  parents  involved  whether  the 
provisions  of  the  Interstate  Compact  on 
the  Placement  of  Children  have  been 
followed,  in  jurisdictions  where  that  law 
has  been  passed. 

If  the  court  finds  defects  in  the 
placement  process  it  may  choose  to 
continue  the  hearing  on  the  Notice  of 
Parental  Placement,  and  may  enter  an 
order  directing  that  such  defects  be 
remedied.  This  is  an  important  means 
for  enforcing  the  requirements  of  the  law 
regarding  parental  placements.  If,  for 
example,  unreasonably  high  fees  have 
been  received  by  an  intermediary,  the 
court  could  order  a  refund  of  the 
excessive  portion  of  the  fee  to  the  parent 
making  the  placement,  and  could 
enforce  such  an  order  through  its 
contempt  powers. 

If  the  court  finds  a  continuance  to  be 
inappropriate  in  a  case  [e.g.,  if  the 
proposed  adoptive  parents  do  not  meet 
minimum  standards),  or  if  a  continuance 
is  granted  but  the  defects  are  not 
remedied,  the  coiul  also  has  the  power 
to  order  the  child  to  be  removed  fi^m 
the  placement,  and  to  order  the  birth 
parent  and  the  agency  to  develop  an 
alternate  plan  for  him.  These  powers 
enable  the  court  to  protect  the  child  who 
has  been  placed  without  agency 
supervision.  In  addition,  because 
parental  rights  cannot  be  terminated 
until  a  court  finds  the  parental 
placement  to  be  in  full  compliance  with 
the  requirements  of  the  law,  the  birth 
parent  can  regain  custody  and  continue 
to  be  involved  in  planning  for  the  child  if 
the  attempted  parental  placement  fails. 


Violations  of  the  law  regarding  fees 
for  intermediaries  [see  M.S.A A. 

S  107(f))  are  a  special  case  under  this 
subsection.  The  Model  Act  provides 
criminal  penalties  to  deter  and  punish 
acts  of  “baby-selling”  and  “bujdng.”  The 
inquiry  into  fees  paid  and  the  court’s 
power  to  order  the  retium  of  improper 
compensation  pursuant  to  this  section 
are  other  means  by  which  such 
exploitative  practices  are  controlled. 
However,  wWe  the  adults  involved  in  a 
direct  placement  have  violated  the  law, 
willfully  or  inadvertently,  any  sanctions 
levied  upon  them  should  not  be 
detrimental  to  the  child.  In  most  direct 
placements  the  child  will  be  in  the 
custody  of  the  proposed  adoptive 
parents  by  the  time  the  hearing  on  the 
Notice  of  Parental  Placement  is  held. 
Removing  the  child  from  their  custody 
and  prohibiting  them  fi'om  proceeding  to 
adopt  may  unduly  disrupt  tiie  life  of  tiiat 
child.  Because  the  interests  of  the  child 
must  prevail  in  this  matter,  the  court  has 
the  discretion  to  enter  a  positive  finding 
regarding  the  proposed  placement  even 
if  fee  violations  are  found,  if  to  do  so 
would  be  in  the  interests  of  the  child.  It 
should  be  reiterated  that  the  coiut  still 
has  the  duty  to  inquire  into  the  propriety 
of  the  financial  arrangements  and  to 
order  the  correction  of  any  violations 
which  are  discovered. 

After  an  order  is  entered  finding  that 
all  placement  requirements  have  been 
met  and  that  no  Eolations  of  law  have 
occurred,  a  hearing  must  be  held  to 
terminate  the  rights  of  the  parent  making 
the  placement  [See  M.S.A.A.  §  §  305- 
307).  In  order  to  expedite  the  judicial 
process  and  thereby  settle  the  legal 
status  of  the  child  as  swiftly  as  possible, 
the  termination  petition  and  the  notice 
of  Proposed  Parental  Placement  may  be 
filed  simultaneously;  indeed,  both  may 
be  filed  prior  to  the  birth  of  the  child 
although  no  judicial  action  may  occur  at 
that  time.  Because  it  is  possible  for 
venue  to  be  in  the  same  court  for  both 
these  proceedings,  it  is  possible  for  the 
termination  proceeding  to  take  place 
immediately  after  a  favorable  decision 
on  the  parental  placement. 

Subsection  (f).  The  jurisdiction  of  the 
court  in  which  the  Notice  of  Parental 
Placement  is  filed  is  limited  to  that 
power  necessary  to  carry  out  the  court’s 
responsibilities  under  this  section,  and 
its  jurisdiction  is  terminated  once  an 
order  has  been  entered  in  the  hearing  on 
the  placement  This  limitation  is 
intended  to  avoid  potential  conflicts 
from  overlapping  jurisdiction  over  the 
parties  in  involved,  which  might  result  if 
the  petition  to  terminate  parental  rights 
had  been  filed  in  a  second  state. 
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The  court  hearing  the  Notice  of 
Parental  Placement  may  continue  its 
jurisdiction  over  the  child,  however,  in 
the  event  that  there  is  a  delay  in  filing  a 
termination  petition.  This  would  provide 
a  continuity  of  jurisdiction  over  the  child 
by  a  court  familiar  with  his 
circumstances,  at  least  until  the 
termination  petition  is  filed,  and  ensures 
that  there  is  some  court  involved  with 
the  child  at  all  times. 

Subsection  (g).  For  the  reasons 
discussed  in  the  commentary  to 
subsection  (a)  above,  stepparents  and 
relative  placements  are  exempt  from  the 
requirements  of  subsections  (b)  through 
(f)  of  this  section.  The  court  which  hears 
the  petition  for  adoption  in  such  a  case 
will,  however,  require  an  agency  to 
report  favorably  on  the  placement 
before  a  decree  of  adoption  will  be 
issued.  See  M.S.A.A.  §  402. 

Subsection  (h).  The  provision 
emphasizes  the  continuing  applicability 
of  the  Interstate  Compact  on  the 
Placement  of  Children.  There  is  a 
critical  need  for  individual  state 
administators  of  the  Compact  to  martial 
adequate  resources  to  effectively 
monitor  interstate  adoptive  placements. 
The  potential  of  the  Interstate  Compact 
for  improving  legal  protection  of 
children  who  are  moved  across  state 
lines  for  purposes  of  adoption  is 
inhibited  by  a  lack  of  judicial  awareness 
of  the  requirements  of  this  law  and  by 
poor  recordkeeping  on  the  part  of 
Compact  administrators  and  involved 
agencies.  See  generally  Children’s 
Defense  Fund.  Children  Without  Homes 
66-73  (1978);  N.  Baker,  Baby  Selling  147 
(1978). 

Section  207.  Postplacement  Services 

(a)  After  a  placement  for  adoption  is 
made,  the  agency  which  made  Ae 
placement  or  has  reported  on  a 
placement  by  a  parent  shall  provide  or 
cause  to  be  provided  supportive  services 
to  the  adoptive  feimily  and  the  child  until 
the  planned  adoption  has  been 
completed.  Such  services  shall  include 
periodic  visitation  and  may  include 
counseling.  The  agency  shall  provide 
reports  on  the  placement  as  required  by 
the  court  and  Action  402  of  this  Act. 

(b)  The  agency  which  is  providing 
postplacement  services  shall  inform  the 
adoptive  family  that  a  petition  for 
adoption  shall  be  filed  within  twelve 
months  of  the  child’s  placement  for 
adoption,  or  in  the  case  of  a  child  placed 
pursuant  to  Section  204(a)(2)-(4)  of  this 
Act,  within  thirty  days  of  such 
placement,  and  the  agency  shall  provide 
such  services  as  are  appropriate  to 
assist  the  adoptive  family  to  file  the 
petition  in  a  timely  manner. 


(c)  If.  after  the  placement  has  been 
made  and  before  the  adoption  is 
completed,  the  agency  providing 
pos^lacement  services  determines  that 
the  placement  is  no  longer  in  the 
interests  of  the  child,  the  agency  shall: 

(1)  in  the  case  of  a  placement  made  by 
that  agency  or  by  another  agency,  or  in 
the  case  of  a  child  for  whom  any  agency 
has  legal  responsibility: 

(A)  provide  the  adoptive  applicants 
with  at  least  ten  days’  notice  of  the 
intent  to  remove  the  child  from  the 
custody  of  the  adoptive  applicants  and 
the  grounds  for  su^  removal,  except 
that  no  prior  notice  shall  be  required 
before  removal  of  the  child  if  the  agency 
finds  the  child  to  be  in  immediate 
danger,  and 

(B)  provide  the  adoptive  applicants 
with  an  opportunity  to  appeal  the 
decision  in  accordance  with  Section  604 
of  this  Act;  or 

(2)  in  the  case  of  a  placement  made  by 
a  parent  or  where  no  agency  has 
responsibility  for  the  child,  immediately 
recommend  to  the  court  that  the 
placement  be  terminated  and  specify  the 
grounds  upon  which  such  termination  is 
recommended.  The  court  shall  provide 
the  adoptive  applicants  an  opportunity 
to  be  heard  before  ordering  removal  of 
the  child,  unless  the  court  finds  the  child 
to  be  in  immediate  danger. 

(d)  Where  a  placement  for  adoption 
has  been  made  by  a  parent,  if  the  court 
orders  the  removal  of  the  child  from  the 
custody  of  the  adoptive  applicants,  the 
court  shaU  also: 

(1)  if  the  rights  of  the  .parent  have  not 
been  legally  terminated,  provide  the 
parent  with  notice  and  an  opportunity  to 
make  a  new  placement  of  the  child, 
unless  the  parent  has  waived  the  right  to 
such  notice:  or 

(2)  if  the  rights  of  the  parent  have 
been  legally  terminated,  notify  the 
parent  of  the  removal  of  the  child, 
unless  the  parent  has  waived  the  right  to 
such  notice. 

(e)  If  the  child  is  removed  from  the 
custody  of  the  prospective  adoptive 
parents,  the  court  shall  dismiss  the 
petition  for  adoption  of  the  child  if  one 
has  been  filed. 

(f)  The  agency  which  provided 
postplacement  services  to  a  family  fi'om 
which  a  child  was  removed  pursuant  to 
subsection  (c)  hereof  shall  offer  and, 
upon  the  family’s  request,  provide  such 
counseling  services  as  may  be  necessary 
to  assist  the  family  in  adjusting  to  the 
removal  of  the  child. 
***** 

Commentary  to  Section  207 

Subsections  (a)  and  (b).  In  order  to 
maximize  the  positive  character  of 
agency  involvement  with  the  adoptive 


family  after  placement,  the  provision 
mandates  performance  of  supportive 
services  as  well  as  the  traditional 
reporting  function  performed  by  the 
agency  at  this  stage.  Where  the 
placement  has  been  made  by  a  parent 
directly,  the  agency  which  reported  on 
the  placement  for  the  court  will  monitor 
the  placement  and  provide  such 
postplacement  services.  An  agency  of 
the  adoptive  parents’  selection  will 
provide  the  postplacement  services 
where  a  foreign-bom  child  was  placed 
pursuant  to  subsections  (a)(2)  through 
(a)(4)  of  Section  204  of  the  Model  Act. 

Subsection  (c).  In  the  case  of  an 
agency  placement,  fair  hearing 
procedures  have  been  imposed  upon  an 
agency  which  decides  to  remove  a  child 
from  die  custody  of  the  proposed 
adoptive  parents.  Notice  of  the  intent  to 
remove  and  the  grounds  for  such  action 
must  be  timely  provided  to  permit  the 
adoptive  applicants  to  seek 
administrative  appeal  of  the  agency 
decision. 

Where  there  has  been  a  parental 
placement,  however,  judicial 
intervention  is  required  before  removing 
the  child.  ’The  requirement  of  a  court 
hearing  in  these  cases  is  in  deference  to 
the  right  of  a  parent  to  select  a 
prospective  adoptive  home  for  his  child. 
See  M.SAA  S  206.  In  the  case  of 
certain  intercountry  placements,  where 
no  domestic  agency  or  court  has  legal 
responsibility  for  the  child,  the  court 
must  also  intervene  to  remove  the  child 
from  the  placement  See,  M.S.A.A.  §  204. 

Subsection  (d).  This  provision 
implements  the  right  of  the  parent  who 
has  made  a  direct  adoptive  placement  to 
be  notified  in  the  event  the  placement 
fails,  either  for  the  purpose  of  seeking 
restoration  of  parental  rights,  see 
M.S.A.A.  §  307,  or  to  permit  the  parent’s 
continued  involvement  in  planning  for 
his  child’s  placement 

Subsection  (f).  The  agency  which 
provided  postplacement  services  should 
continue  its  involvement  with  the 
proposed  adoptive  family  in  the  event 
that  a  child  is  removed  ^m  their  home. 
Counseling  services  must  be  offered  to 
aid  in  their  adjustment  to  the  child’s 
removal. 

’TITLE  in.  TERMINA’nON  OF 
PARENTAL  RIGHTS 

Section  301.  Voluntary  and  Involuntary 
Termination  of  Parental  Rights 

(a)(1)  Except  as  provided  in 
subsection  (2)  hereof,  a  parent  may 
voluntarily  terminate  parental  rights 
with  respect  to  his  child  by 
acknowledging  his  parental  status  and 
relinquishing  the  cMd  to  an  agency  for 
the  purpose  of  adoption,  in  accordance 
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with  Sections  302  and  303  of  this  Act,  or 
by  obtaining  a  court  decree  granting  the 
parent’s  petition  to  terminate  parental 
rights,  in  accordance  with  Sections  305 
and  306  of  this  Act. 

(2]  A  voluntary  relinquishment  by  an 
American  Indian  parent  who  is  a 
member  of  a  federally-recognized  tribe 
shall  conform  to  requirements  of  federal 
law. 

(b)  The  rights  of  a  parent  with  respect 
to  his  child  may  be  involuntarily 
terminated  only  by  judicial  decree  in 
accordance  with  die  provisions  of 
Sections  309  through  316  of  this  Act. 
***** 

Commentary  to  Section  301 

Subsection  (a).  There  are  two  means 
by  which  a  parent  may  give  up  a  child 
for  adoption:  by  signing  a  legally  binding 
relinquishment  of  parental  rights,  or  by 
petitioning  a  court  for  termination  of 
parental  i^ts. 

More  than  fifteen  states  presently 
allow  a  parent  to  relinquish  a  child  to  a 
licensed  agency  without  court 
involvement  or  approval.  In  these  states 
relinquishments  are  given  binding  legal 
effect  as  of  the  time  of  execution,  or  as 
of  the  expiration  of  a  period  of  time  in 
which  the  parent  may  revoke  the 
relinquishment.  The  Model  Act  similarly 
provides  for  the  finality  of  an  agency 
relinquishment.  See  M.S.A.A.  §§  302(a), 
316.  The  arguments  against  such  a 
method  of  terminating  parental  rights — 
that  parents  of  newborns,  particularly, 
might  be  subject  to  undue  agency 
pressure  to  give  up  their  children  and 
that  due  process  protections  of  parents* 
and  children’s  rights  cannot  be 
assured — are  outweighed  by  a  number 
of  factors  favoring  agency 
relinquishments  as  one  option  for 
parents.  Ma'ny  parents  are  intimidated 
by  judicial  proceedings,  and  will  use  the 
services  of  an  agency  to  place  their 
children  for  adoption  only  if  they  can  be 
spared  the  personal  trauma  of  a  court 
appearance.  Others  wish  to  avoid  the 
delays  inherent  in  judicial  proceedings, 
or  the  expense  of  hiring  legal 
representation  for  a  court  appearance, 
(liiis  latter  consideration  applies 
equally  to  agencies  which  are  required 
to  have  all  relinquishments  approved  or 
reviewed  by  a  court.)  'The  rights  of  these 
parents  and  their  children  are 
adequately  protected  by  the  strict 
procedural  requirements  imposed  upon 
the  taking  of  agency  relinquishments. 

See  M.S.A.A.  S  303. 

The  option  of  voluntary  judicial 
termination  of  parental  rights  is  also 
available  for  parents  who  prefer  the 
greater  legal  certainty  inherent  in  such  a 
proceeding.  There  are  two  ways  in 


which  a  judicial  decree  terminating 
parental  rights  creates  more  certainty 
for  the  parties  involved  than  does  an 
agency  relinquishment.  'The  agency 
relinquishment,  even  after  expiration  of 
the  revocation  period,  may,  like  other 
administrative  actions,  still  be 
challenged  in  court  upon  due  process  or 
other  rounds  (subject  to  the  applicable 
appeals  period  and  statute  of 
limitations).  See  M.S.A.A.  §  108. ' 
Although  a  judicial  decree  is  also 
subject  to  appeal  and,  for  a  certain 
period,  collateral  attack,  review  of  the 
trial  court's  determination  will  be  much 
narrower  in  light  of  that  court’s 
discretion  as  sole  fact-finder.  Hence  a 
judicial  finding  that  all  necessary 
safeguards  have  been  imposed  is  a 
clearer  sign  of  due  process  than  is  an 
agency  proceeding. 

Another  source  of  legal  imcertainty 
inherent  in  agency  relinquishments  is 
the  effect  which  such  surrenders  have_ 
outside  the  state  in  which  they  are 
rendered.  Agency  relinquishments 
deemed  dispositive  of  parental  rights  for 
all  purposes  in  the  state  where  rendered 
may  not  be  so  conclusive  in  another 
state;  questions  of  parental  support, 
inheritance  rights,  or  guardianship  may 
arise. 

Parents’  preferences  between  the  two 
methods  of  termination  provided  by  this 
subsection  will  vary,  as  will  the  needs 
and  preferences  of  agencies  to  which 
parents  come  for  assistance  in 
relinquishing  their  children.  Ordinarily 
agencies  wifi  be  willing  to  accept  a 
parent’s  relinquishment  without  court 
involvement.  There  will  be  some  cases, 
however,  in  which  agency  personnel 
question  the  mental  competency  or 
stability  of  the  relinquishing  parent;  in 
those  cases,  the  agency  should  have  the 
opportunity  to  take  the  proceeding 
before  a  court.  The  agency  would  then 
assist  the  parent  in  filing  a  petition  to 
terminate  parental  rights,  and  accept  the 
child  after  the  court’s  ruling  on  the 
petition. 

The  second  provision  of  subsection  (a) 
brings  to  the  attention  of  adoptive 
practitioners  the  fact  that  there  are 
distinct  federal  requirements  applicable 
to  relinquishments  by  American  Indian 
parents  who  are  members  of  federally- 
recognized  tribes.  It  should  be  noted 
that  federal  law  presently  requires  a 
waiting  period  ofiten  days  after  the 
child’s  birth  before  a  relinquishment  can 
be  taken,  in  contrast  to  the  seventy-two 
hours  imposed  by  the  Model  Act. 

Subsection  (b).  Because  of  the 
fundamental  rights  at  stake  when  the 
state  involuntai^y  terminates  the 
parent-child  relationship,  this  action 
may  be  taken  only  in  accordance  with 
the  stringent  requirements  of  Sections 


309  through  316  of  the  Model  Act.  The 
common  method  of  terminating  parental 
rights  by  judicially  waiving  the  need  for 
parental  consent  to  the  child’s  adoption 
is  not  possible  under  this  Act.  Every 
parent’s  rights  must  be  terminated  prior 
to  adoption,  either  voluntarily, 
involuntarily,  or  by  direct  parental 
consent  to  an  adoption  (in  stepparent 
and  relative  adoptions,  See  M.S.A.A., 

§  103(a)  (commentary)],  and  according 
to  legislative  standards  which  are 
consistently  applied  in  every  context. 

Several  states  permit  the  termination 
of  parental  rights  as  a  possible 
disposition  in  an  abuse  or  neglect 
action,  and  others  permit  these  rights  to 
be  terminated  at  a  subsequent  review 
hearing  if  the  circumstances  which  led 
to  the  adjudication  of  abuse  or  neglect 
have  not  been  remedied.  Under  this 
provision  neither  of  these  actions  would 
be  permissible.  Any  action  to 
involuntarily  terminate  parental  rights 
must  be  initiated  with  a  petition  filed 
pursuant  to  Section  309  of  the  Model 
Act. 

Section  302.  Relinquishment  of  Parental 
Rights  in  General 

(a)  Subject  to  the  provisions  of 
Sections  304  and  307  of  this  Act,  a 
volimtary  relinquishment  to  an  agency 
pursuant  to  Section  303  of  this  Act  shall 
be  effective  to  terminate  the  parental 
rights  of  the  person  executing  it  and 
shall  transfer  the  right  of  the  parent  to 
consent  to  the  adoption  of  the  child  to 
the  agency  to  which  the  child  is 
relinquished. 

(b)  No  relinquishment  shall  be 
executed  within  seventy-two  hours 
immediately  after  the  birth  of  a  child. 

(c)  A  father  may  execute  a 
relinquishment  prior  to  the  birth  of  a 
child.  A  father  who  has  relinquished  an 
unborn  child  shall  be  immediately 
notified  of  the  child’s  birth  by  mail  to  his 
last  known  address  by  the  agency  to 
which  the  child  was  relinquished,  unless 
the  father  has  waived  in  writing  his  right 
to  such  notice  after  being  fully  informed 
of  the  meaning  of  such  waiver. 

(d)  A  parent  who  is  a  minor  shall  have 
the  right  to  relinquish  his  child  for 
adoption  and  such  relinquishment  shall 
not  be  voidable  by  reason  of  such 
minority. 

(e)  Relinquishment  of  a  child  by  one 
parent  does  not  diminish  the  parental 
rights  of  the  other  parent  of  the  child, 
nor  does  it  relieve  the  other  parent  of 
the  duty  to  support  the  child. 

(f)  The  agency  to  which  a  child  has 
been  relinquished  for  adoption  by  a 
parent  having  sole  custody  shall  be 
entitled  to  the  exclusive  custody  and 
control  of  the  child  at  all  times  until  a 
petition  for  adoption  has  been  granted. 
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except  that  the  other  parent,  if  his  rights 
have  not  been  terminated,  may  petition 
the  coiirt  for  custody  of  the  child.  If  such 
a  petition  is  filed,  the  burden  of  proof 
falls  upon  the  agency  to  demonstrate 
why  the  petitioner  should  not  be  granted 
custody  of  the  child. 

(g)  The  agency  to  which  a  child  has 
been  relinquished  shall  be  responsible 
for  the  care  of  the  child,  and  for 
monitoring  all  placements  of  the  child. 
Subject  to  the  fair  hearing  requirements 
of  Section  604  of  this  Act,  a  placement 
for  adoption  made  by  the  agency  may  be 
terminated  at  the  discretion  of  the 
agency  at  any  time  prior  to  the  issuance 
of  a  final  decree  of  adoption. 
***** 

Commentary  to  Section  302 

Some  general  principles  regarding  the 
relinquishment  of  parental  ri^ts  are 
addressed  in  this  section. 

Subsection  (a).  Except  for  the 
fourteen-day  period  in  which  any  parent 
who  has  relinquished  a  child  may 
revoke,  the  relinquishment  has  legally 
binding  effect  by  virtue  of  its  having 
been  executed.  Although  filing  with  the 
state  adoption  administration  is 
required,  the  effective  date  of  the 
relinquishment  is  the  day  of  signing,  and 
the  fourteen-day  revocation  period  runs 
fi'om  that  date. 

Subsection  (b).  It  is  widely  recognized 
that  an  expectant  mother’s,  and  possibly 
the  father’s,  decision  to  relinquish  a 
child  may  change  after  the  child’s  birth. 
Because  of  this  possibility,  it  would  be 
questionable  social  policy  to  allow  an 
irrevocable  relinquishment  of  a  child 
before  the  parent  can  fully  appreciate 
the  consequences  of  such  a  decision. 

The  question  which  arises  is  how  much 
time  should  be  allocated  before 
permitting  birth  parents  to  make  a 
decision  with  profoimd  implications  for 
the  future.  Seventy-two  hours  is  a  time 
period  which  usually  allows  the  mother 
adequate  time  to  physically  recuperate 
but  keeps  open  the  possibility  that  the 
newborn  infant  could  be  placed  for 
adoption  directly  from  the  hospital;  in 
addition,  it  should  be  an  adequate 
period  for  both  parents  to  adjust  to  their 
new  status. 

Subsection  (c).  'This  provision 
addresses  the  problem  posed  when  an 
expectant  mother  has  decided  to 
relinquish  and  place  her  child  for 
adoption,  and  the  father  is  not  expected 
to  be  accessible  to  the  agency  to  execute 
a  relinquishment  after  the  child’s  birth. 
Althou^  the  father  may  retain  a  right, 
comparable  to  that  of  the  mother,  to 
revoke  a  relinquishment  within  a 
fourteen-day  period  subsequent  to  the 
child’s  birth,  see  M.S.A.A.  S  304(b],  the 


allowance  of  an  earlier  relinquishment 
by  the  father  facilitates  placement  of  the 
infant  directly  from  the  hospital. 

The  disparate  treatment  of  mothers 
and  fathers  regarding  pre-natal 
relinquishment  creates  a  gender-based 
classification  which  can  be  justified 
under  the  Supreme  Court’s  analysis  in 
equal  protection  cases  of  this  kind. 
Because  of  the  relative  ease  of 
identifying  and  locating  the  mother,  as 
opposed  to  the  father,  at  the  time  a  child 
is  bom,  it  is  arguable  that  a  mother  and 
a  father  are  not  persons  similarly 
situated  with  respect  to  the  pre-natal 
relinquishment  of  their  child,  and  that  as 
such,  they  do  not  demand  equal 
treatment. 

Furthermore,  even  were  they  to  be 
considered  similarly  situated,  permitting 
pre-natal  relinquishments  by  fathers  and 
not  mothers  meets  the  equal  protection 
standard  in  gender  cases  because  the 
scheme  is  substantially  related  to  an 
important  state  purpose.  See  Craig  v. 
Boren,  429  U.S.  190, 197  (1977).  The  state 
interest  in  preventing  delay  in  adoption 
proceedings  has  been  recognized  as  an 
important  one.  Caban  v.  Mohammed, 

- U.S. - .  99  S.  Ct  1760, 1767  (1979). 

Permitting  a  father  to  relinquish  parental 
rights  prior  to  birth  substantially 
fiulhers  this  state  purpose  by  helping  to 
ensure  that  the  placement  of  a  child  in  a 
stable  familial  relationship  will  not  be 
delayed  or  finistrated  by  the  inability  to 
locate  the  father  after  the  child  is  bom. 

Subsection  (d).  States  vary  in  their 
recognition  of  the  concept  of 
“emancipation”  for  purposes  of 
according  adult  rights  to  mature  minors. 
Although  public  policy  usually  requires 
the  erection  of  special  safeguards  to 
protect  the  rights  of  minors,  where  the 
right  of  a  younger  child  or  an  infant  to  a 
permanent,  stable  home  is  at  stake,  the 
parent  should  be  regarded  as  a  person 
of  fuU  legal  capacity  in  making  decisions 
for  the  child’s  welfare. 

Subsections  (e)  and  (f).  The  agency  to 
which  a  child  is  relinquished  by  a  parent 
with  sole  custody  assumes  all  die  rights 
and  responsibilities  of  the  child’s  legal 
guardian  until  the  child’s  adoption, 
unless  the  court  having  ju^sdiction  over 
the  adoption  petition  should  deem  it 
necessary  to  appoint  a  guardian  for  the 
child.  The  relinquishment  of  rights  by 
one  parent  does  not  serve  to  terminate 
the  rights  and  duties  of  the  other  parent; 
his  ri^ts  may  limited  or  terminated  only 
by  a  relinquishment  or  by  the  process  of 
judicial  termination  of  parental  rights  in 
accordance  with  Sections  305-316  of  the 
Model  Act.  If  his  rights  have  not  been 
terminated,  the  non-relinquishing  parent 
may  petition  for  custody  of  his  child, 
and  the  Model  Act  requires  that  the 


birth  parent  will  be  favored  over  a  third 
party  to  exercise  custody  over  a  child. 

Accordingly,  the  non-relinquishing 
parent  whose  rights  have  not  been 
terminated  retains  responsibility  for  the 
support  of  the  child,  unless  the  parent’s 
support  obligations  have  been  limited  by 
order  of  a  court,  such  as  in  a  divorce. 

Section  303.  Procedures  for 
Relinquishment 

(a)  Agency  relinquishment  procedures 
shall  assist  the  parent  in  making  an 
informed  and  voluntary  decision  free 
from  fraud  and  duress. 

(b)  Prior  to  taking  a  relinquishment, 

the  agency  shall  counsel  the  parent 
regarding  the  alternatives  to 
relinquishment  and  adoption;  a  parent 
considering  relinquishment  shall  be 
given  a  clearly  written  statement 
describing  the  alternatives  to 
relinquislment,  and  shall  be  assisted  in 
understanding  and  exploring  the 
alternatives  stated  therein.  ^ 

(c)  No  agency  shall  permit  an 
employee  who  coimseled  a  parent 
pursuant  to  subsection  (b)  hereof  to  take 
a  relinquishment  from  such  a  parent,  nor 
shall  an  agency  permit  an  employee  to 
take  a  relinquishment  unless  that 
employee  has  been  trained  to  conduct  a 
relinquishment  proceeding  in 
accordance  with  this  Act. 

(d)  The  agency  employee  who  takes  a 
relinquishment  shall:  (1)  conduct  the 
proceeding  in  a  matter  tending  to 
enhance  the  comprehension  of  the 
process  by  the  parent,  with  due  regard 
to  any  handicaps  or  language  difficulties 
the  parent  may  have; 

(2)  ascertain  that  the  counseling 
required  pursuant  to  subsection  (b) 
hereof  has  been  provided,  and  that  the 
parent  has  voluntarily  selected  adoption 
as  the  plan  for  the  child; 

(3)  explain  to  the  parent  that  he  has 
the  option  to  voluntarily  terminate 
parental  rights  before  a  court  and  that 
the  parent  may  select  this  option  at  any 
time  before  or  diu*ing  the  relinquishment 
proceeding; 

(4)  explain  the  meaning, 
consequences,  and  procedures  of 
relinquishment,  the  right  to  revoke  the 
relinquishment,  and  the  procedures  for 
revocation;  the  agency  employee  shall 
ask  the  parent  to  state  his  understanding 
of  the  relinquishment  in  his  own  words; 

(5)  inquire  regarding  the  wishes  of  the 
parent  for  continuing  contact  with  the 
child  and  prospective  adoptive  family; 
and 

(6)  explain  to  the  parent  his  rights  to 
notification  and  to  seek  judicial 
restoration  of  parental  rights  pursuant  to 
Section  307  of  this  Act.  A  parent  who 
seeks  to  waive  his  right  to  such 
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notification  shall  execute  a  written 
waiver. 

(e)  If  the  agency  employee  or  a 
witness  to  the  relinquishment  doubts  the 
comprehension  by  the  parent  of  the 
meaning  or  consequences  of 
relinquishment,  or  if  the  parent  so 
requests,  the  agency  shall  not  proceed  to 
take  a  relinquishment,  but  shall  assist 
the  parent  in  petitioning  the  court  for 
voluntary  termination  of  parental  rights. 

(f)  Every  relinquishment  shall  be 
made  on  a  form  approved  by  the  state 
adoption  administration  and  designed  to 
enhance  comprehension  by  a  parent  of 
the  relinquishment.  The  person 
executing  the  relinquishment  shall,  in 
writing,  either  acknowledge  or  disclaim 
his  parental  rights  with  respect  to  the 
child  in  question,  and  permanently 
waive  all  further  rights  or  interests  in 
the  child  except  as  provided  under 
Sections  104(c),  304,  and  307  of  this  Act 
The  relinquishment  shall  be  signed  by 
the  parent  before  two  subscribing 
witnesses,  one  chosen  by  the 
relinquishing  parent  and  one  by  the 
agency,  and  shall  be  certified  or 
notarized. 

(g)  A  tape  recording  shall  be  made  of 
the  relinquishment  proceeding.  If  such  a 
recording  cannot  be  made,  a  written 
record  shall  be  kept^ and  shall  state  the 
reasons  why  a  tape  recording  could  not 
be  made.  A  duplicate  of  the  tape 
recording  or  a  transcription  thereof  shall 
be  made  available,  upon  request,  to  the 
parent  who  executed  the 
relinquishment.  An  agency  may  charge 
the  parent  for  the  costs  of  duplication  or 
transcription. 

(h)  A  copy  of  the  executed 
relinquishment  shall  be  filed  with  the 
state  adoption  agency  forthwith,  but  the 
failure  to  file  su^  copy  with  the  state 
adoption  agency  shall  have  no  effect 
upon  the  validity  of  the  original 
relinquishment. 

(i)  A  copy  of  the  executed 
relinquishment  and  of  all  documents 
signed  by  or  discussed  with  the  parent 
pursuant  to  this  section  shall  be  given  to 
the  relinquishing  parent. 

Commentary  to  Section  303 

Subsection  (a).  Section  303  sets  forth 
in  some  detail  the  procedures  which 
must  be  followed  by  an  agency  to  which 
a  parent  relinquishes  a  child.  The 
procedural  detail  included  here, 
although  unusual  for  a  legislative 
enactment,  ensures  the  protection  of 
birth  parents’  interests  and  the  interests 
of  children  in  not  being  permanently 
separated  fixim  their  parents  except 
upon  the  informed  choice  of  the  parent. 

Subsection  (b).  The  provision  protects 
against  ill-considered  relinquishments 


by  parents  whose  lack  of  information 
regarding  available  community 
resources  or  difficulties  in  coping  with 
temporary  problems  has  led  ffiem  to 
seek  adoption  as  the  only  viable 
alternative  to  their  own  rearing  of  a 
child. 

Subsection  (c).  The  prohibition 
against  the  same  employee’s  performing 
the  dual  functions  of  counseling  the 
parent  and  taking  the  relinquishment 
prevents  the  appearance  of  a  conflict  of 
interest  and  ffie  potential  for  confusion 
of  undue  pressure  of  the  parent  The 
subsection  also  requires  that  any  ^ency 
allowing  woiicers  to  take 
relinquishments  must  provide  training 
for  those  workers  in  the  techniques  of 
assuring  voluntary  and  informed 
parental  choice  in  the  execution  of  a 
relinquishment 

Subsection  (d).  There  are  several 
specific  procedures  imposed  in  the 
taking  of  a  relinquishment  Subsection 
(1)  attempts  to  encourage  sensitivity  to 
the  needs  of  the  individual  parent;  the 
worker  is  prohibited  from  conducting 
the  relinquishment  in  pro  forma  fashion. 
Several  of  the  procedures,  subsections 
(3),  (4),  and  (6),  outline  the  types  of 
information  which  must  be  shared  with 
the  birth  parent  Subsections  (2),  (4),  (5), 
and  (6)  require  the  obtaining  of  specific 
feedback  from  the  parent  assuring 
imderstanding  and  protecting  the 
parent’s  right  to  future  involvement  if 
the  child  is  not  placed  for  adoption.  ^ 

Subsection  (e).  Subsection  (e)  requires 
the  agency  to  remove  the  relinquishment 
to  a  court  if  a  parent  so  requests  or  if 
doubts  arise  regarding  the  parent’s 
mental  competency  or  comprehension. 
Although  this  removal  is  mandated 
when  such  doubts  arise,  it  should  be 
noted  that  an  agency  is  never  required 
to  take  relinquishments  without  judicial 
supervision;'if  an  agency  prefers  to  take 
all  of  its  parents  before  the  court  for  a 
voluntary  termination  of  parental  rights, 
the  Model  Act  does  not  prevent  such  a 
policy. 

Subsection  (f).  The  state  adoption 
administration  is  to  establish  standard 
forms  on  which  relinquishments  are 
recorded,  and  maintain  a  permanent  file 
of  parental  relinquishments  through  the 
state.  Such  a  file  could  serve  as  a  means 
of  monitoring  agency  adoptive 
placement  activity.  'The  requirement  that 
one  of  the  two  witnesses  be  chosen  by 
the  parent  protects  against  a  situation  in 
which  the  parent  feels  unduly  pressured 
to  relinquish.  The  requirements  that  the 
second  witness  be  selected  by  the 
agency  should  not  present  a  staffing 
problem  even  for  small  agencies, 
because  the  total  munber  of  staff 
persons  necessary  for  the 
relinquishment  problem  is  held  to  two. 


Any  individual  may  be  the  agency’s 
witness,  either  staff  members  or  persons 
not  members  of  the  agency  staff.  In 
addition,  the  Model  Act  is  not  intended 
to  prohibit  the  delegation  of  qualified 
persoimel  from  other  agencies  to 
perform  any  of  the  relinquishment  duties 
on  behalf  of  the  agency  receiving  the 
child.  'The  parent  may  also  select  an 
agency  staff  member  as  his  witness,  but 
for  the  reasons  suggested  in  subsection 
(c),  above,  the  worker  who  counseled 
the  parent  should  not  be  chosen  as  a 
witness,  either  by  the  parent  or  the 
agency. 

Subsections  (g).  (h),  and  (i).  ’These 
subsections  impose  recordkeeping 
requirements  upon  the  agency  and 
require  the  sharing  of  the  various 
relinquishment  documents  with  the 
parent. 

Subsection  (h)  makes  clear  the  fact 
that  the  filing  of  a  copy  of  the 
relinquishment  with  the  state  adoption 
agency  serves  only  a  recording  function 
and  does  not  itself  affect  the  validity  of 
the  relinquishment. 

Section  304.  Revocation  of 
Relinquishment 

(a)  A  parent  who  executed  a 
relinquishment  of  parental  rights  to  an 
agency  after  the  birth  of  the  child  may 
revoke  such  relinquishment  within 
fourteen  consecutive  days  of  its 
execution  by  appearing  in  person  before 
the  agency  to  which  the  child  was 
relinquished. 

(b)  A  father  who  executed  a 
relinquishment  of  an  unborn  child  may 
revoke  such  relinquishment  at  any  time 
until  fourteen  consecutive  days  after  the 
date  upon  which  the  agency  mails  the 
father  notice  of  the  birffi  of  the  child. 

(c)  A  revocation  shall  be  made  in 
person  before  an  official  of  the  agency 
to  which  the  child  was  relinquished,  and 
shall  be  in  writing,  signed  by  the  parent 
and  two  witnesses,  and  notarized  or 
certified.  A  properly  executed 
revocation  is  valid  and  effective  upon 
execution.  A  copy  of  the  revocation 
shall  immediately  be  filed  with  the  state 
adoption  administration. 

(d)  Within  fourteen  consecutive  days 
after  the  revocation  of  a  relinquishment, 
the  agency  shall: 

(1)  if  the  parent  who  revoked  the 
relinquishment  had  custody  of  the  child 
prior  to  relinquishment,  return  the  child 
to  the  custody  of  such  parent;  or 

(2)  if  the  parent  who  revoked  the 
relinquishment  did  not  have  the  custody 
of  the  child  prior  to  relinquishment  and 
the  parent  who  had  custody  does  not 
seek  to  regain  custody,  give  custody  of 
the  child  to  the  parent  who  revoked  the 
relinquishment. 
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The  agency  shall  have  a  right  to  a 
prompt  court  hearing  to  demonstrate 
why  a  change  of  custody  pursuant  to 
subsection  (1)  and  (2)  hereof  shall  not 
occur. 

***** 

Commentary  to  Section  304 

Subsection  (a).  Consistent  with  the 
philosophy  of  affording  parents 
alternatives  to  relinquishment  of  their 
children,  and  of  protecting  the  rights  of 
children  to  be  reared  by  their  bi^ 
parents,  the  Model  Act  allows  a  period 
in  which  revocation  of  relinquishment  is 
possible.  For  fourteen  consecutive  days, 
the  parent  has  an  opportunity  to 
reconsider  the  act  of  having  relinquished 
a  child.  Because  the  revocation  period 
will  apply  to  situations  involving  infants 
as  well  as  those  involving  older  children 
who  have  been  out  of  their  parent’s 
care,  allowing  more  than  fourteen  days 
to  revoke  a  relinquishment  would  run 
too  high  a  risk  of  impending  placement 
of  the  child  or,  particularly  in  cases  of 
newborns  placed  directly  from  the 
hospital,  of  disrupting  a  placement  in 
which  adjustment  had  already  begun. 

Subsection  (b).  The  provisions  allows 
a  father  who  relinquished  prior  to  the 
child’s  birth,  and  who  did  not  waive  his 
right  to  notification  of  the  birth,  a 
fourteen-day  period  in  which  to  change 
his  mind,  just  as  the  mother  has  a  period 
of  time  after  delivery  to  consider  her 
new  parental  status  and  its 
psychological  consequences. 

Subsection  (c).  Because  of  the 
formalities  required  in  the  execution  of  a 
relinquishment  (see  Section  303], 
revocation  of  such  a  document  is 
deemed  to  require  the  same  formalities. 
Hence  a  signed  writing  and  two 
witnesses  6U'e  required.  As  with 
relinquishment,  the  filing  of  a  copy  of 
the  revocation  with  the  state  adoption 
administration  serves  only  a  recording 
function  and  does  not  itself  affect  the 
validity  of  revocation. 

Subsection  (d).  The  subsection 
provides  for  transfer  of  the  child’s 
custody  after  revocation  of  a  parent’s 
relinquishment.  Unless  the  agency  can 
demonstrate  the  parent’s  xmfitness  to 
exercise  custody,  a  birth  parent,  even 
one  who  has  not  previously  had  custody 
of  the  child,  is  favored  over  a  agency  as 
custodian. 

Section  305.  Court  Petition  for  Voluntary 
Termination  of  Parental  Rights 

(a)  A  petition  for  volimtary 
termination  of  parental  rights  may  be 
filed  only  by  the  parent  seeking  to 
terminate  his  rights  with  respect  to  a 
child.  Such  petition  shall  be  filed  in  the 


[  ]  court  for  the  county  where  the 

petitioner  resides  or  where  the  child  is 
located. 

(b)  The  petition  shall  be  entitled, 
“Petition  for  Voluntary  Termination  of 
the  Parent-Child  Relationship’’  and  shall 
set  forth  with  specificity: 

(1)  the  basis  for  the  jurisdiction  of  the 
cou^ 

(2)  the  name,  sex,  date  and  place  of 
bi^  and  present  address  of  die  child, 
or  the  expected  date  and  place  of  birth 
of  the  child; 

(3)  the  name,  address,  and  date  of 
bi^  of  the  petitioner,  and  the  nature  of 
the  relationship  between  the  petitioner 
and  the  child; 

(4)  the  name,  address,  and  date  of 
bi^  of  the  other  parent  of  the  child,  if 
known,  if  such  other  parent  is  living  and 
his  parental  rights  have  not  been 
terminated; 

(5)  the  tribe  and  reservation  of  an 
American  Indian  child  or  parent; 

(6)  if  the  child  is  not  presently  in  the 
custody  of  the  petitioner 

(A)  me  name  and  address  of  the 
guar^an  of  the  person  and  the  legal 
custodian  of  the  child,  if  any; 

(B)  the  agency,  if  any,  which  placed 
the  (^Id  in  his  current  placement; 

(C)  where  the  child  has  been  placed 
by  a  parent  with  prospective  adoptive 
parents,  the  names  and  address  of  the 
prospective  adoptive  parents,  except 
that  with  the  consent  of  the  petitioner, 
the  names  and  address  may  be 
disguised  or  concealed;  and 

(7)  the  name  of  the  person  or  agency 
with  whom  or  by  which  the  child  has 
been  placed  or  is  to  be  placed  for 
adoption  upon  disposition  of  the 
petition,  except  that  the  name  of  such 
person  may  be  disguised  or  concealed 
with  the  consent  of  the  petitioner. 

(c]  If  the  child  as  to  whom  parental 
rights  are  to  be  terminated  is  being 
placed  directly  for  adoption  by  a  parent, 
the  following  documents  shall  be  filed 
with  the  petition: 

(1)  a  copy  of  the  Notice  of  Parental 
Placement  filed  with  the  court  pursuant 
to  Section  206  of  this  Act;  and 

(2)  a  copy  of  the  order  entered  at  the 
hearing  on  the  Notice  of  Parental 
Placement;  if  such  hearing  has  not 
occurred  at  the  time  the  petition  is  filed, 
a  copy  of  the  order  shall  be  filed 
immediately  after  the  hearing  and  must 
be  filed  prior  to  the  hearing  on  the 
termination  of  parental  rights. 
***** 

Commentary  to  Section  305 

Subsection  (a).  Only  the  parent 
seeking  to  surrender  a  child  may 
petition  for  volimtary  termination  of  the 
parent-child  relationship.  An  agency  to 
which  a  parent  wishes  to  relinquish  a 


child  may,  rather  than  accept  the 
relinquishment  itself,  assist  the  parent  in 
filing  a  court  petition  to  terminate 
parental  rights;  although  the  agency  may 
be  the  moving  force  behind  the  filii^  of 
the  court  petition,  the  petitioner  would 
be  the  parent  as  long  as  the  child  is 
being  voluntarily  reUnquished. 

Venue  for  a  voluntary  termination 
action  is  appropriate  in  the  place  where 
either  the  parent  or  the  child  is  located. 
It  is  the  parent-child  relationship  which 
will  be  adjudicated,  and  both  parties 
have  interests  at  stake  in  that 
relationship. 

Subsection  (b).  (1) — A  statement 
establishing  the  basis  for  the  court’s 
jurisdiction  is  necessary  to  initiate  the 
action. 

(2)  — ^The  child’s  name,  address,  and 
birth  date  will  obviously  be  readily 
available  except  in  those  cases  when  a 
parent  petitions  prior  to  the  child’s  birth. 
In  these  situations  the  hearing  and  entry 
of  an  order  terminating  parental  rights 
will  not  be  possible  until  at  least 
seventy-two  hours  after  the  child’s  birth. 
The  petition  may  be  filed  in  advance, 
however,  in  order  to  expedite 
termination  of  parental  rights  once  the 
child  is  bom. 

(3) >  (4).  (5),  (6) — ^These  subsections 
require  the  listing  of  parties  with  a 
significant  role  in  the  child’s  life  or  an 
interest  in  his  welfare.  The  list  will 
assist  the  court  in  determining  the 
adequacy  of  notice  and  service  to  all 
necessary  parties,  and  will  provide  a  list 
of  possible  caretakers  for  the  child  if  a 
termination  decree  is  entered. 

(7)-^It  is  expected  that  most  parents 
petitioning  for  voluntary  termination  of 
parental  i^ts  will  be  doing  so  as  a  step 
in  the  direct  placement  of  the  child  with 
an  adoptive  famile.  Such  placements  are 
subject  to  court  approval,  see  M.S JV.A. 

§  206,  and  will  often  be  reviewed  by  the 
court  simultaneously  with  the  parent’s 
petition  for  termination  of  rights. 

Because  the  parent’s  wish  to  terminate 
may  be  contingent  upon  court  approval 
of  Ae  proposed  placement  the  identity 
of  the  proposed  adoptive  parents  is  a 
significant  element  of  the  petition.  For 
parties  who  agree  on  anonymity 
between  birth  and  adoptive  parents,  a 
pseudonym  or  initials  might  be 
substituted  for  the  names  of  the 
adoptive  parents.  If  a  pseudonym  is 
used,  a  notation  should  be  made  on  the 
petition  that  the  real  names  of  the 
adoptive  parents  have  been  replaced 
with  fictitious  ones. 

Subsection  (c).  The  requirements  of 
this  subsection  are  importcmt  elements 
in  the  scheme  to  safeguard  parents  and 
children  involved  in  prospective 
adoptive  placements  made  by  parents 
without  agency  mediation.  Prior  to  the 


10670 


Federal  Register  /  Vol.  45,  No.  33  /  Friday,  February  15,  1980  /  Notices 


termination  of  rights,  the  parent  must 
have  hied  a  Notice  of  Parental 
Placement;  the  hearing  on  the  Notice 
must  be  held  and  an  order  entered  by 
the  court  approving  the  placement  prior 
to  the  hearing  on  the  petition  for 
voluntauy  termination.  See  M.S.A.A. 

§  306(c). 

Section  306.  Hearing  on  Petition  for 
Voluntary  Termination  of  Parental 
Rights;  Decree  and  Disposition 

(a)  Upon  receipt  of  a  petition  for 
voluntary  termination  of  parental  rights, 
the  court  shall  set  a  date  for  a  hearing, 
to  be  held  before  the  court  or  a  hearing 
officer  designated  by  the  court.  The 
hearing  shall  be  held  within  thirty  days 
of  the  hearing  on  the  Notice  of  Parental 
Placement  held  pursuant  to  Section  206 
of  this  Act.  but  no  sooner  than  seventy- 
two  hours  after  the  birth  of  the  child 
who  is  the  subject  of  the  petition,  except 
that  if  the  petitioner  or  the  child  is  a 
member  of  a  federally-recognized 
American  Indian  tribe,  the  hearing  shall 
be  held  no  sooner  than  ten  days  after 
the  birth  of  the  child.  The  court  may 
require  the  appearance  at  the  hearing  of 
the  person  or  agency  named  in  the 
petition  pursuant  to  subsection  (b)(7)  of 
Section  305  of  this  Act,  and  shall  require 
the  appearance  of  the  petitioner,  unless 
the  petitioner  is  placing  his  child  for 
adoption  pursuant  to  Section  206  of  this 
Act. 

(b)  Notice  of  hearing  shall  be  given  to 
each  person  or  agency  named  in  the 
petition.  The  hearing  shall  be  open  only 
to  persons  entitled  to  receive  notice, 
their  counsels,  and  other  persons  whose 
presence  the  court  finds  necessary  or 
appropriate  for  determining  whether  to 
grant  the  petition  and  order  placement 
of  the  child  in  accordance  therewith. 

(c)  If  the  petitioner  appears  at  the 
hearing,  the  court  shall: 

(1)  explain  to  the  petitioner  the 
meaning  and  consequences  of 
termination  of  parental  rights,  the 
petitioner’s  right  to  obtain  dismissal  of 
the  petition  within  fourteen  days  after 
entry  of  an  interlocutory  order 
terminating  parental  rights,  and  the 
procedure  for  obtaining  such  dismissal; 

(2) (A)  If  the  petitioner  wishes  to 
transfer  custody  of  the  child  to  an 
agency,  ascertain  that  the  petitioner  has 
been  counseled  by  such  agency 
regarding  the  alternatives  to 
relinquishment  and  adoption,  and  that 
the  petitioner  has  voluntarily  selected 
adoption  as  the  plan  for  the  child;  or 

(B)  if  the  petitioner  is  making  a 
parental  placement  for  adoption, 
ascertain  that  an  order  finding 
compliance  with  all  requirements  of 
Section  206  has  been  entered  pursuant 
to  a  hearing  on  the  Notice  of  Parental 


Placement  and  that  such  order  is  before 
this  court  and 

(3)  explain  to  the  petitioner  his  rights 
under  Section  307  of  this  Act 

(4)  Nothing  in  this  subsection  (c)  shall 
be  construed  fo  require  the  appearance 
at  the  hearing  of  a  petitioner  who  is 
placing  his  child  for  adoption  pursuant 
to  Section  206  of  this  Act.  In  such  a  case, 
if  the  petitioner  does  not  appear,  die 
court  shall  ascertain  that  an  order 
finding  compliance  with  all 
requirements  of  Section  206  has  been 
entered  pursuant  to  a  hearing  on  the 
Notice  of  Parental  Placement,  and  that 
such  an  order  is  before  the  court. 

(d)(1)  If  the  court  finds  that  the 
requirements  of  subsection  (c)  hereof 
are  met,  and  that  the  decision  of  the 
petitioner  to  seek  termination  of 
parental  rights  is  voluntary  and  fully 
informed,  it  shall: 

(A)  enter  an  interlocutory  order 
granting  the  petition  and  terminating 
parental  rights,  such  order  to  become 
final  fourteen  days  following  its  entry 
unless  the  petitioner  seeks  dismissal  of 
the  petition  within  such  fourteen-day 
period; 

(B)  appoint  a  guardian  of  the  child’s 
person,  unless  custody  of  the  child  is 
with  a  parent  whose  rights  are  not 
terminated  by  the  granting  of  the 
petition;  such  guardian  shall  report  to 
the  court  as  required  by  Section  318  of 
this  Act;  and 

(C)  approve  the  petitioner’s  plan  for 
placement  of  the  child,  and  appoint  as 
legal  custodian  of  the  child  the  person  or 
agency  named  by  the  petitioner 
pursuant  to  subsection  (b)(7)  of  Section 
305  of  this  Act,  unless  the  court  for  good 
cause  finds  such  person  or  agency 
imsuitable. 

(2)  If  the  coiul  finds  that  the  petitioner 
has  not  made  an  informed  and  voluntary 
decision  to  seek  termination  of  parental 
rights,  it  shall  deny  the  petition. 

(3)  If  evidence  is  presented  which 
raises  a  reasonable  doubt  that  the 
petitioner  is  mentally  competent  to 
make  an  informed  and  voluntary 
decision,  the  co\M  shall  not  rule  upon 
the  petition  until  the  petitioner’s  mental 
competence  has  been  adjudicated. 

(A)  The  court  shall  schedule  a  hearing 
to  adjudicate  the  mental  competence  of 
the  petitioner,  and  appoint  a  guardian 
ad  litem  for  the  petitioner. 

(B)  The  court  shall  order  such 
psychiatric,  medical,  or  psychological 
examination  of  the  petitioner  as  may  be 
necessary  to  assist  the  court  in 
adjudicating  the  mental  competence  of 
the  petitioner. 

(C)  If  the  court,  after  considering  the 
evidence  at  the  competency  hearing, 
finds  that: 


(i)  the  petitioner  is  mentally 
competent  to  make  an  informed  and 
volimtary  decision  to  terminate  parental 
rights,  the  court  shall  rule  on  the 
petition;  or 

(ii)  the  petitioner  is  not  mentally 
competent  to  make  an  informed  and 
voluntary  decision  to  terminate  parental 
rights,  the  court  shall  deny  the  petition. 

(e)  Where  the  court  denies  a  petition 
for  volimtary  termination  of  parental 
rights,  the  court  shall  order  an  agency  to 
assess  the  needs  of  the  child,  the  care 
the  child  is  receiving,  and  the  plan  of  the 
unsuccessful  petitioner  for  the  child.  The 
agency  shall  submit  a  report  on  its 
investigation  to  the  court  within  thirty 
days  of  such  order. 

(f)  A  court  order  granting  the  petition 
for  voluntary  termination  of  parental 
rights  shall  indicate  whether  the  parent 
whose  rights  are  being  terminated  has 
waived  his  right  to  notification  pursuant 
to  Section  307  of  this  Act. 
***** 

Commentary  to  Section  306 

Subsections  (a)  and  (f>).  The  hearing 
on  a  petition  for  voluntary  termination 
of  parental  rights,  like  an  agency 
relinquishment  proceeding,  may  not  be 
held  sooner  than  seventy-two  hours 
after  the  child’s  birth,  in  order  to  give 
the  parent  of  a  newbdm  an  opportunity 
to  reflect  upon  his  newly-acquired 
parental  status.  In  the  case  of  a  direct 
parental  placement  pursuant  to  Section 
206,  the  termination  hearing  must  be 
held  no  later  than  thirty  days  after  the 
hearing  on  the  Notice  of  Parental 
Placement,  so  that  the  legal  status  of  the 
child  is  settled  without  undue  delay. 

A  parent  who  is  placing  his  child  for 
adoption  pursuant  to  Section  206  of  the 
Model  Act  is  not  required  to  appear  at 
the  hearing.  A  major  purpose  of  the 
hearing  is  to  assure  that  the  parent  has 
received  necessary  counseling  and,  as  a 
result,  is  making  a  voluntary  and 
informed  decision  to  place  Us  child  for 
adoption.  'This  determination  will 
already  have  been  made  at  the  hearing 
on  the  Notice  of  Parental  Placement  see 
M.S.A.A.  §  206(e),  thus  the  requirement 
that  the  order  ^m  the  hearing  on  the 
Notice  of  Parental  Placement  be  filed 
along  with  the  petition  for  adoption,  see 
M.S.A.A.  §  305.  Any  parent  seeking  a 
voluntary  judicial  termination  who 
wants  his  child  placed  by  an  agency 
must  appear  at  the  hearing  or  the  court 
may  not  proceed. 

The  hearing  need  not  be  formal,  and 
may  be  held  before  a  duly  designated 
hearing  officer  such  as  a  referee.  In 
deference  to  the  privacy  of  the  parent 
and  child,  the  hearing  is  closed  to  the 
public. 
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Subsection  (c].  The  court  is  required 
to  inform  the  petitioner  of  the  rights 
which  will  be  adjudicated  with  entry  of 
a  decree  terminating  the  parent-child 
relationship.  As  wiA  agency 
relinquishments,  the  parent  must 
previously  have  been  coimseled 
regarding  possible  alternative  plans  for 
care  of  the  child,  so  that  the  court  may 
be  assured  that  the  parent’s  decision  to 
petition  for  termination  of  parental 
rights  is  truly  voluntary. 

-  Subsections  (dj  and  (e).  As  with 
agency  relinquishments,  a  parent  whose 
rights  with  respect  to  a  child  are 
volimtarily  terminated  is  given  fourteen 
days  in  which  to  reverse  the  decision  to 
give  up  the  child.  If  the  termination 
order  leaves  the  child  without  any 
nabiral  guardian,  the  comt  must  appoint 
a  guardian  to  oversee  the  child’s  welfare 
and  consent  to  adoption.  Custody  of  the 
child,  rather  than  being  vested  with  this 
guardian,  is  vested  with  the  person 
whom  the  parent  has  requested  fill  that 
role.  When  the  parent  petitioner  is 
placing  the  child,  the  court’s 
appointment  of  the  prospective  adoptive 
parents  as  custodians  implements  the 
parent’s  wishes  with  respect  to  the 
child’s  placement,  and  the  comt  should 
attempt  to  pay  deference  to  the  parent’s 
selection  of  the  prospective  family  for 
his  child. 

The  court  must  find  that  the 
petitioner’s  decision  to  terminate 
parental  rights  has  been  informed  and 
voluntary,  or  the  petition  will  be  denied. 
Therefore,  if  a  question  is  raised 
regarding  the  competency  of  the 
petitioner  to  make  such  a  decision,  the 
court  must  adjudicate  the  mental 
competency  of  the  petitioner  before 
proceeding  on  the  petition.  If  the  court 
finds  the  petitioner  incompetent  to  make 
a  fi'ee  and  knowing  decision,  the  petition 
to  terminate  must  be  denied.  Whenever 
the  court  denies  a  petition,  it  also  denies 
the  parent’s  plan  to  place  the  child 
voluntarily.  Thus,  the  court  must  order 
an  agency  to  investigate  the  parent’s 
and  the  child’s  circumstances  to  assure 
that  the  child  is  receiving  adequate  care. 

Subsection  (f).  A  parent  who  has 
relinquished  a  child  to  an  agency  or 
obtained  a  court  decree  voluntai^y 
terminating  parental  rights  has  a  right  to 
regain  parental  rights  when  the  child  is 
not  placed  for  adoption  within  a 
specified  time.  See  M.S.A.A.  $  307. 

Section  307.  Restoration  of  Parental 
Rights  Relinquished  or  Voluntarily 
Terminated 

(a)  Unless  the  right  to  such  notice  has 
been  waived  in  writing,  a  parent  who 
relinquishes  a  child  pursuant  to  Sections 
302  and  303  of  this  Act  or  who 
voluntarily  terminates  parental  rights 


pursuant  to  Sections  305  and  306  of  this 
Act  shall  be  promptly  notified  if  the 
child  as  to  whom  peirental  rights  were 
relinquished  or  terminated: 

(1)  is  not  placed  for  adoption  within 
one  year  following  the  effective  date  of 
such  relinquishment  or  voluntary 
termination  of  parental  rights;  or 

(2] (A)  is  placed  for  adoption  within 
one  year  following  the  effective  date  of 
such  relinquishment  or  voluntary 
termination  of  parental  riglits,  but  the 
placement  is  terminated  within  that  year 
by  the  prospective  adoptive  parents,  the 
placing  agency,  or  by  a  court  order 
removing  the  child  from  placement  or 
denying  a  petition  to  adopt  the  child; 
and 

(B)  is  not  thereafter  again  placed  for 
adoption  within  six  months,  except  that 
no  notice  shall  be  required  under  this 
subsection  (2)  within  twelve  months 
after  the  effective  date  of  the 
relinquishment  or  voluntary  termination 
of  parental  rights. 

'Ilie  notification  required  by  this 
subsection  (a)  shall  be  provided  by  the 
agency  to  which  the  child  was 
relinquished,  if  any,  or  by  the  guardian 
of  the  child’s  person.  A  parent  who  has 
waived  the  ri^t  to  notification  may 
rescind  such  waiver  at  any  time. 

(b)  A  person  whose  child  has  not  been 
placed  for  adoption  as  set  forth  in 
subsection  (a)  of  this  Section  307,  shall 
have  a  right  to  a  court  hearing  within 
thirty  days  of  receipt  of  notice.  The 
court  shall  issue  a  decree  cancelling  the 
relinquishment  or  vacating  the  order 
voluntarily  terminating  parental  rights 
and  restoring  parental  rights,  except  that 
the  guardian  of  the  child’s  person  and 
the  legal  custodian  of  the  child  shall 
have  a  right  to  receive  notice  and 
appear  at  the  hearing  to  show  cause 
why  such  cancellation  or  vacating  and 
such  restoration  of  rights  should  not 
occur.  If  the  court  finds  upon  clear  and 
convincing  evidence  that  restoration  of 
parental  ri^ts  would  not  be  in  the  best 
interests  of  the  child,  it  may  refuse  to 
order  restoration. 

(c)  Any  agency  to  which  a  child  was 
relinquished  or  to  which  custody  of  a 
child  was  transferred  upon  a  voluntary 
termination  of  parental  rights  shall, 
upon  request  of  the  birth  parent  of  such 
a  child,  inform  the  parent  whether  or  not 
a  decree  of  adoption  has  been  entered 
for  the  child. 

♦  •  •  «  * 

Commentary  to  Section  307 

The  restoration  of  the  parent-child 
relationship  provided  by  this  section  is 
an  unusual  remedy  intended  to  alleviate 
a  problem  which  can  arise  when 
termination  of  parental  rights  is  a 


proceeding  legally  separate  and  distinct 
from  adoption. 

.  While  termination  of  parental  rights  is 
a  crucial  first  step  in  facilitating 
adoptive  placement  of  the  many 
children  who  have  languished  for  years 
’  in  a  “temporary”  foster  care  situation,  it 
may  actually  contribute  to  instability  for 
some  children.  When  adoptive 
placements  break  down  or  are  never 
effectuated,  children  whose  parents 
surrendered  them  for  purposes  of 
adoption  may  find  themselves  living 
with  temporary  caretakers  who  cannot 
provide  them  with  stability  or 
permanence.  To  protect  children  like 
these  from  indefinite  foster  care,  and 
their  parents  from  unintentionally 
placing  their  children  into  such  a 
situation,  the  Model  Act  provides  a 
safety  measure  which  can  be  used  by 
parents  if  they  have  given  notice  in 
advance  of  their  wish  to  use  it.  When  a 
child  has  not  been  placed  for  adoption 
within  a  ye£ir  of  relinquishment,  the 
parent  may  resume  the  parental  role, 
upon  coiu*t  approval.  Because  a  child’s 
birth  parent  is  presiuned  imder  the 
Model  Act  to  be  the  most  desirable 
permanent  parent,  it  is  assumed  that 
court  approval  would  be  forthcoming 
unless  the  parent’s  present  behavior  or 
situation  is  unsmtable  enough  to 
consititute  groimds  for  involuntary 
termination  of  parental  rights,  had  such 
rights  not  already  been  terminated.  For 
a  hst  of  the  legal  grounds  which  justify 
the  court’s  denial  of  the  parent’s  petition 
for  restoration  of  parental  rights,  see 
M.S.A.A.  §  313. 

The  requirement  of  automatic 
notification  of  the  birth  parents  is  not 
intended  to  be  applied  retroactively  to 
children  freed  for  adoption  years  before 
the  effective  date'  of  the  Model  Act. 

Many  of  these  children,  however,  have 
never  been  adopted,  and  their  birth 
parents  are  a  potential  resource  for 
permanence  which  should  be  explored. 
Agencies  should  make  efforts  to 
recontact  all  of  those  parents; 
furthermore,  this  provision  mandates 
that  agencies  at  least  respond  to  all 
inquiries  by  birth  parents  regarding  the 
status  of  children  they  had  released  for 
adoption  in  the  past. 

The  parent  need  not  be  notified  if  the 
agency  or  other  guardian  of  the  child 
has  placed  the  child  for  adoption  and 
the  placement  has  later  disrupted,  since 
in  such  a  case  the  agency  or  placing 
entity  has,  strictly  speaking,  followed 
the  parent’s  implicit  instruction  to  place 
the  child  for  adoption.  If  it  appears, 
however,  that  after  the  disrupted 
placement  the  child  has  become  part  of 
the  permanent  foster  care  population, 
the  relinquishing  parent  must  be 
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notified.  Such  a  situation  is  presiuned  if 
the  child  subsequently  spends  six 
months  without  another  adoptive 
placement,  but  in  every  instance  the 
agency  has  at  least  twelve  months  after 
relinquishment  of  termination  to  make  a 
successful  adoptive  placement. 

Section  308.  Putative  Fathers 

(a)  Prior  to  the  placement  of  a  child 
for  adoption,  the  rights  of  any  putative 
father  of  the  child  shall  be  terminated, 
or  the  putative  father  shall  disclaim 
paternity  with  respect  to  the  child. 

(1)  The  rights  of  a  putative  father  may 
be  relinquished,  or  terminated  through 
voluntary  or  involuntary  court  action  in 
accordance  with  Sections  303,  306,  and 
313  of  this  Act  respectively. 

(2)  A  putative  father  may  disclaim 
paternity  with  respect  to  a  child  by 
executing  a  Disclaimer  of  Paternity 
according  to  procedures  and  on  forms 
developed  by  the  state  adoption 
administration.  The  face  of  the 
Disclaimer  of  Paternity  shall  contain, 
but  not  be  limited  to,  lan^age  stating 
that  the  putative  father 

(A)  has  been  named  the  father  of  a 
child; 

(B)  thereby  has  rights  and 
responsibilities  with  respect  to  that 
child;  and 

(C)  by  filing  the  Disclaimer  of 
Paternity,  shall  be  deemed  not  to  be  the 
father  of  the  child  in  any  adoption  or 
proceeding  held  to  terminate  parental 
rights  with  respect  to  such  child. 

(b)  An  agency  which  has  offered 
counseling  to  a  putative  father  in 
accordance  with  Sections  205  or  206  of 
this  Act  shall  file  a  Notice  of  Intent  to 
Terminate  Parental  Rights  with  the  [  ] 
court,  if  the  agency  or  the  mother  of  the 
child  plans  to  place  the  child  for 
adoption  and  the  putative  father  of  the 
child: 

(1)  has  not  made  a  decision  with 
respect  to  his  plan  for  the  child  within  a 
reasonable  time  after  having  been 
counseled  by  the  agency;  or 

(2)  refuses  to  cooperate  with  the 
agency  in  developing  a  plan  for  the 
child. 

(c)  The  Notice  of  Intent  to  Terminate 
may  be  filed  before  or  after  the  birth  of 
a  child,  and  shall  state  with  specificity: 

(1)  the  name,  sex,  date  and  place  of 
birth,  and  present  address  of  ^e  child,  if 
known;  or  the  expected  date,  place  of 
birth,  and  name  of  hospital,  if  known; 

(2)  the  name  and  address  of  the 
mother  of  the  child; 

(3)  the  name  and  address  of  the 
agency  which  has  filed  the  Notice; 

(4)  Aat  the  person  being  notified  is 
believed  to  be  the  father  of  the  child; 

(d)  Notice  of  the  Intent  to  Terminate 
Parental  Rights  shall  be  served  upon  any 


putative  father  according  to  the 
provisions  of  Section  310  of  this  Act.  If 
notice  is  not  thereby  effected,  the 
agency  which  filed  the  Notice  shall 
make  a  diligent  search  for  the  putative 
father  according  to  Section  311  of  this 
Act. 

(e]  Where  a  putative  father  files  an 
Intent  to  Take  Custody  of  the  child,  the 
court  shall  hold  a  hearing  to  adjudicate 
paternity  within  fifteen  days  of  such 
filing.  Upon  a  finding  of  paternity,  the 
court  shall: 

(1)  order  the  father  to  take  physical 
custody  of  the  child  within  sixty  days 
after  the  adjudication  of  paternity,  and 
inform  him  that  failure  to  do  so  will 
result  in  the  termination  of  parental 
rights  with  respect  to  such  child, 
pursuant  to  Section  313  of  this  Act;  and 

(2)  order  the  agency  which  filed  the 
Notice  of  Intent  to  Terminate  Parental 
Rights  to  assist  the  father  to  develop  a 
plan  to  take  custody  of  the  child,  as 
required  herein. 

*  «  «  *  * 

Commentary  to  Section  308 

The  treatment  of  the  putative  father 
has  been  the  subject  of  much 
controversy  in  the  law  and  policy 
relating  to  adoption.  The  need  to 
effectuate  swiff  and  permanent 
placements  for  children  has  sometimes 
been  seen  as  conflicting  with  the  need  to 
protect  the  parental  rights  of  the  fathers 
of  these  children.  The  Supreme  Court 
has  wrestled  with  this  problem  in  a 
series  of  major  decisions:  Stanley  v. 
Illinois,  405  U.S.  645  (1972);  Quilloin  v. 
Walcott,  434  U.S.  246  (1978);  and  Caban 

V.  Mohammed, - U.S. - ,  99  S.  CL 

1742  (1979).  These  decisions  have  gone 
far  to  strengthen  the  legal  position  of  the 
putative  father  in  the  adoption  of  his 
child,  but  the  precise  requirements  of 
the  law  in  all  circumstances  are  yet  to 
be  defined. 

In  part  for  that  reason,  the  Model 
State  Adoption  Act  affords  full  due 
process  rights  to  all  parents;  the  rights  of 
every  parent  must  be  terminated  before 
his  or  her  child  may  be  adopted. 

Although  the  term  “parent,"  as  defined 
in  the  Model  Act  does  not  include  the 
putative  father  [see  M.S.A.A.  {  102  (a) 

(22)  (commentary),  his  rights  must  also 
be  terminated  before  a  child  of  whom  he 
is  alleged  to  be  the  father  is  legally  free  • 
for  adoption.  This  requirement  applies 
to  every  man  who  might  be  the  father  of 
the  child  in  question  and  is  not 
dependent  upon  an  adjudication  or 
formal  acknowledgment  of  paternity. 

The  putative  father  is  permitted 
alternatively,  to  disclaim  paternity  and 
by  so  doing  is  deemed  to  have  no  legal 
interest  in  the  child. 


The  treatment  of  the  putative  father 
'  under  the  Model  Act  is  also  premised 
upon  the  interests  of  the  child  in  being 
reared  by  his  birth  parents  whenever 
possible  (see  M.S.A.A.  Preamble)  and  in 
knowing  about  his  biological  heritage. 
The  Model  Act  therefore,  permits  a 
putative  father  to  claim  custody  of  his 
child,  provided  that  he  establishes  his 
paternity  in  court.  In  essence,  a  putative 
father  becomes  a  "parent"  by  asserting 
his  custodial  interest  in  his  child. 

The  scheme  set  forth  in  the  Model  Act 
comports  with  all  constitutional 
requirements  for  the  treatment  of 
putative  fathers.  The  constitutional 
rights  of  the  putative  father  are  based 
upon  the  due  process  requirements  of 
the  fifth  and  fourteenth  amendments  to 
the  U.S.  Constitution.  As  applied  to  the 
termination  or  assertion  of  parental 
rights,  these  constitutional  protections 
require  that  the  rights  not  be  denied  or 
abrogated  except  on  a  proper  legal  basis 
and  purisuant  to  legally  sufficient 
procedures.  Stanley,  supra. 

The  statutory  provisions  in  this 
Section  308  and  in  Sections  310-311  of 
the  Model  Act  clearly  comply  with 
procedural  due  process,  which  demands 
that  notice  and  an  opportunity  to  be 
heard  be  provided  before  parental  rights 
are  terminated.  Stanley,  supra,  at  658.  A 
putative  father  may  choose  not  to 
exercise  his  right  to  a  hearing,  but  the 
opportunity  is  provided  in  all  cases. 

As  a  matter  of  substantive  due 
process,  substantial  cause  must  exist  for 
the  involimtary  termination  of  parental 
rights  ip  order  for  the  state’s  interest  in 
the  welfare  of  the  child  to  override  the 
individual  liberty  interest  in  the  parent- 
child  relationship.  Quilloin,  supra,  at 
248;  Stanley,  supra,  at  651.  Generally, 
the  grounds  for  termination  of  the  rights 
of  any  father  look  to  affirmative  conduct 
on  his  part  which  evidences  parental 
unfitness.  See  M.S.AA.  S  313(d). 

The  rights  of  a  putative  father  may 
also  be  terminated  pursuant  to  Section 
313(d)(3)  for  inaction  in  response  to  the 
Notice  of  Intent  to  Terminate,  without  a 
finding  of  unfitness.  The  overall 
approach  of  the  Supreme  Court  in  the 
Stanley  and  Quilloin  decisions  supports  , 
the  constitutionality  of  terminating' 
parental  rights  on  this  basis.  The 
analysis  which  emerges  in  reading  the 
two  cases  together  seems  to  apply  a 
"sliding  scale"  of  due  process  based 
upon  the  degree  of  custodial  interest 
which  the  father  has  demonstrated.  See, 
Quilloin,  supra,  at  255;  Stanley,  supra  at 
652-53;  13  Tulsa  L.J.  363,  366  n.  27  (1978). 
The  standard  required  by  due  process  to 
terminate  parental  rights  thus  appears  to 
turn  on  what  the  state  and  the  court 
view  as  in  the  child’s  best  interests,  i.e., 
the  ability  to  be  raised  in  a  permanent 
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family  environment.  It  is  important  to 
note  that  this  paramoimt  concern  for  the 
welfare  of  the  child  is  consonant  with 
the  purpose  of  the  adoption  process — to 
serve  the  best  interests  of  the  child.  21 
N.Y.LF.  646,  651  (1976);  See:  In  re 
Mathers.  371  Mich.  516, 532, 124  N.W.  2d 
878,  892  (1963)  (Black,  J.  dissenting);  In 
re  Adoption  of  Malpica-Orsini,  36  N.Y. 
2d  568,  578,  331  N.E.  2d  468,  477  (1975),  . 
appeal  dismissed  sub  nom.  Orsini  v. 
BJasi.  423  U.S.  1042  (1976);  Adoption  of 
Harvey,  375  Pa.  1,  5, 99  A.  2d  276,  278 
(1953).  In  order  to  provide  permanent 
legal  families  for  children  through 
adoption  it  is  necessary  to  be  able  to 
terminate  the  rights  of  this  disinterested 
putative  father.  Section  313(d)(3), 
therefore,  appears  to  comply  with 
substantive  due  process. 

Finally,  this  section  and  Section  313  of 
the  Model  Act  meet  the  requirements  of 
the  Equal  Protection  Clause  as  well  An 
argument  could  be  made  that  the 
treatment  of  the  putative  father  violates 
his  fomteenth  amendment  right  to  equal 
protection  by  making  an  impermissible 
gender-based  classiflcation.  See  Caban, 
supra.  It  should  be  noted  that  all 
grounds  for  involuntary  termination  are 
applied  to  both  mothers  and  fathers 
except  for  those  in  subsections  313(d)(2) 
and  (3).  The  relative  ease  of  identifying 
the  mother  of  a  child,  and  the  fact  that 
only  one  person  can  be  identified  as 
such,  supports  this  disparate  treatment 
of  mothers  and  putative  fathers.  In  the 
case  of  a  putative  father  whose  identity 
and  whereabouts  are  unknown  or  who, 
although  located,  expresses  no  interest 
in  the  child,  the  important  state  interest 
in  the  welfare  of  the  child  is  well  served 
by  expediting  the  adoption  process  by 
permitting  special  grounds  for 
terminating  the  rights  of  that  alleged 
father.  See  Caban,  supra:  Craig  v.  Boren, 
429  U.S.  190  (1976);  Frontiero  v. 
Richardson,  404  U.S.  71  (1971);  (cases 
establishing  the  standard  of  “substantial 
relationship  to  an  important 
governmental  interest"  for  gender 
discrimination). 

Section  309.  Court  Petition  for 
Involuntary  Termination  of  Parental 
Rights 

(a)  (1)  A  petition  seeking  involuntary 
termination  of  the  parent-child 
relationship  may  be  filed  by: 

(A)  a  public  or  voluntary  child 
placement  or  child-caring  agency  having 
responsibility  for  the  child; 

(B)  either  parent  with  respect  to  the 
other  parent; 

(C)  the  guardian  or  legal  custodian  of 
the  (^d,  or  any  attorney  for  or  guardian 
ad  litem  of  the  child  appointed  in  a  prior 
proceeding;  or 


(D)  a  de  facto  parent  of  a  child,  as 
defined  in  Section  102  of  this  Act 

(2)  Such  petition  shall  be  filed  in  the  [ 

]  court  for  fte  county  where  the  parent 
who  is  the  subject  of  the  petition  or  the 
child  with  respect  to  whom  rights  are 
sought  to  be  terminated  is  located. 

(3)  A  child  placement  or  child-caring 
agency  having  custody  of  any  child  it 
has  reason  to  believe  has  been 
abandoned  must  promptly  file  a  petition 
seeking  involuntary  termination  of 
parental  rights;  su^  petition  must  in 
every  case  be  filed  within  ten  days  after 
the  agency  establishes  abandonment. 
Abandonment  is  conclusively  presumed 
if  the  child  is  found  under  such 
circumstances  that  the  identity  or 
location  of  the  parent  is  tmknown  and 
has  not  been  ascertained  by  prompt  and 
diligent  searching  and  the  parent  does 
not  claim  the  child  within  two  months 
after  the  child  is  foimd. 

(b)  (1)  A  petition  for  involimtary 
termination  of  the  parent-child 
relationship  shall  be  entitled,  “In  the 

interest  of - ,  a  person  imder  the  age 

of  18  years,”  and  shall  set  forth  with 
specificty: 

(A)  the  name,  sex,  date  and  place  of 
birth,  and  present  address  of  the  child,  if 
known;  or  the  expected  date  and  place 
of  birth  of  the  child; 

(B)  the  name  and  address  of  the 
petitioner,  and  the  nature  of  the 
relationship  between  the  petitioner  and 
the  child; 

(C)  the  names,  dates  of  birth,  and 
addresses  of  the  parents  of  the  child,  if 
known,  and  the  tribe  and  reservation  of 
an  American  Indian  parent; 

(D)  if  the  parent  of  the  child  is  a 
minor,  the  names  and  addresses  of  the 
parents  or  guardian  of  the  person  of 
such  minor; 

(E)  the  names  and  addresses  of: 

(1)  the  guardian  of  the  child’s  person; 

(ii)  the  legal  custodian  of  the  child; 

(iii)  any  guardians  ad  litem  appointed 
in  a  prior  proceeding; 

(iv)  the  tribe  and  reservation  of  an 
American  Indian  child;  and 

(v)  the  agency  which  placed  the  child 
in  his  or  her  current  placement; 

(F)  the  facts  upon  which  termination 
is  sought,  the  legal  grounds  authorizing 
termination,  the  effects  of  a  termination 
decree  as  set  forth  in  Section  104  of  this 
Act,  and  the  basis  for  the  jurisdiction  of 
the  court;  and 

(G)  the  name  of  the  person  or 
authorized  agency  whom  or  which  the 
petitioner  requests  be  appointed  as 
guardian  of  the  child’s  person  upon 
disposition. 

(2)  If  the  information  required  under 
paragraphs  (b)  and  (f)  of  subsection  (1) 
is  not  stated,  the  petition  shall  be 
dismissed;  if  any  other  facts  required 


under  paragraphs  (A),  (C),  (D),  (E)  or  (G) 
of  subsection  (1)  are  not  known  or 
cannot  be  ascertained  by  the  petitioner, 
he  shall  so  state  in  the  petition. 

*  •  *  •  « 

Commentary  to  Section  309 

Subsection  (a).  Included  in  the  list  of 
persons  eligible  to  petition  for 
involuntary  termination  of  parental 
rights  are  ^  those  deemed  to  have  a 
legitimate  interest  in  the  child’s  welfare. 

(1)(A) — ^There  will  be  cases  in  which 
an  agency  with  custody,  guardianship, 
or  o&er  legal  interest  in  a  child  will 
deem  it  in  the  child’s  best  interest  to 
seek  involuntary  termination  of  parental 
rights.  Such  an  agency  need  not  be  an 
“agency"  as  defined  in  Section  102  of 
the  Model  Act;  any  child  placement 
agency,  whether  or  not  authorized  to 
place  for  adoption,  may  petition,  as  may 
a  child-caring  agency. 

The  distinction  between  these  two 
types  of  authorized  agencies  is  that  a 
child  placement  agency  is  a  licensed 
public  or  voluntary  agency  expressly 
empowered  to  place  chilc^en  for  foster 
care  or  adoption,  or  both;  a  child-caring 
agency  is  one  such  as  a  group  home  or  a 
residential  treatment  center  which  is 
authorized  only  to  exercise  custody  and 
control  of  children,  rather  than  to 
perform  placement  services. 

(1)(B)— A  parent  may  petition  for 
involimtary  termination  of  the  pmental 
rights  of  the  child’s  other  parent. 

(1)(C) — ^The  child’s  present  legal 
custodian,  guardian  of  the  person,  or 
guardian  ad  litem,  or  a  previous 
guardian  ad  litem  may  petition  to  sever 
the  parent-child  relationship.  A  guardian 
ad  litem  appointed  in  previous 
proceedings  regardng  the  child  should 
also,  if  possible,  be  appointed  to  serve  in 
that  capacity  in  termination 
proceedings,  to  assure  that  the  person 
representing  the  child's  interests  is 
someone  familiar  with  his 
circumstances. 

(1)(D) — In  some  instances,  the  child’s 
de  facto  parent  is  in  the  best  situation  to 
know  the  child,  the  frequency  and 
quality  of  contacts  between  the  child 
and  the  birth  parent,  and  the  efforts  of 
any  involved  agency  in  fostering  a 
permanent,  stable  situation  for  the  child. 
It  should  be  noted  that  giving  de  facto 
parents  standing  to  bring  a  termination 
petition  has  no  effect  upon  the  right  of 
such  persons  to  be  awarded  permanent 
guardianship,  or  even  preferential  status 
as  potential  adoptive  parents.  The 
court’s  termination  and  adoption  orders 
must  still  accord  with  the  specific 
requirements  of  Titles  IB  and  IV  of  the 
Model  Act 

As  with  petitions  for  voluntary 
termination  of  parental  rights,  venue  is 
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appropriate  either  where  the  parent 
resides  or  where  the  child  is  located. 

Subsections  (b).  This  subsection  lists 
the  information  which  must  be  included 
in  a  petition  for  involuntary  termination. 

(1)(A) — ^The  information  concerning 
the  child  should  be  known  and 
available,  unless  the  petition  has  been 
hied  prior  to  the  child’s  birth. 

(1)  (B),  (C),  (E).  (G)— These 
subsections  require  the  listing  of  parties 
with  a  significant  role  in  the  child’s  life 
or  an  interest  in  his  welfare.  The  list  will 
assist  the  court  in  determining  the 
adequacy  of  notice  and  service  to  all 
necessary  parties,  and  will  provide  a  list 
of  possible  caretakers  for  the  child  if  a 
termination  decree  is  entered.  Parties 
listed  include  all  those  persons  who  will 
be  entitled  to  notice  of  the  preliminary 
hearing  except  de  facto  parents.  See 
M.S.A.A.  §  310(b). 

(1)(F) — ^The  information  required  by 
this  subsection  is  crucial  to  the 
termination  petition,  and  a  defect  in  the 
information  will  result  in  dismissal  of 
the  petition.  It  provides  the  parent 
whose  rights  are  to  be  terminated  notice 
of  the  factual  and  legal  basis  upon 
which  termination  is  sought.  The 
constitutional  right  to  family  integrity  is 
at  stake  when  the  state  intervenes  to 
terminate  the  parent-child  relationship; 
due  process  requires  that  the  parent  be 
precisely  informed  of  the  conduct 
constituting  grounds  for  the  petition,  and 
the  legal  standard  by  which  that 
conduct  is  to  be  measured.  See  Alsager 
V.  Djst.  Ct.  of  Polk  Co.,  Iowa,  406  F. 

Supp.  10  [D.  Iowa  1976],  aff'd  545  F.  2d 
1137  (8th  Cir.  1976). 


Section  310.  Notice;  Waiver  of 
Appearance 

(a)  Within  10  days  after  the  filing  of  a 
petition  for  involuntary  termination  of 
parental  rights,  the  court  shall  set  a 
place  and  time  for  a  preliminary  hearing, 
to  be  held  no  more  than  45  days  after 
niing  of  the  petition,  but  in  no  case 
before  the  birth  of  the  child. 

(b)  Twenty  days  prior  to  the  hearing, 
the  petitioner  shall  cause  a  copy  of  the 

,  petition,  with  date,  time,  and  place  of 
the  scheduled  hearing,  to  be  personally 
served  upon  the  child,  both  parents  of 
the  child,  any  de  facto  parent  of  the 
child,  any  guardians  ad  litem  appointed 
for  the  child  in  a  prior  proceeding,  the 
tribe  of  an  American  Indian  child,  and,  if 
not  otherwise  entitled  to  notice,  the 
guardian  of  the  child’s  person  and  the 
legal  custodian  of  the  child.  If  the  parent 
of  the  child  is  a  minor,  the  court  may 
give  notice  to  the  parent  or  guardian  of 
the  minor  if  the  court  finds  Aat  notice  is 
in  the  best  interest  of  the  child  of  the 
minor.  The  notice  shall  state  that  a  party 
is  entitled  to  coimsel  in  the  proceeding 


and  that  if  a  party  is  indigent  and  does 
not  waive  counsel,  the  court  will  appoint 
counsel  pursuant  to  the  provisions  of 
Section  317  of  this  Act. 

(c)  If  personal  service  on  a  known 

parent,  cannot  be  effected,  either  within 
or  without  this  state,  substitute  service 
shall  be  given  according  to  the  rules  of 
the  [  ]  court. 

(d)  If  the  petitioner  has  reason  to 
know  that  a  person  entitled  to  notice 
pursuant  to  ^s  section  is  unable  to  read 
or  to  comprehend  the  meaning  or 
consequences  of  the  notice,  the 
petitioner  shall  so  inform  the  court, 
which  shall  cause  the  notice  to  be 
explained  orally  to  the  person  entitled  to 
notice.  If  the  person  is  unable  to 
comprehend  English,  all  notices  shall  be 
given  to  the  person  in  a  language  he 
comprehends  or  through  an  interpreter. 

(e)  At  any  time  before  the  preliminary 
hearing,  notice  and  appearance  may  be 
waived  by  any  person  described  in 
subsection  (b)  of  this  Section  310,  except 
that  notice  may  not  be  waived  by  a 
parent  who  is  the  subject  of  the  petition 
for  involuntary  termination  of  parental 
rights.  A  waiver  may  be  given  before  the 
court  or  in  a  writing  attested  by  two  or 
more  witnesses  who  are  eighteen  or 
more  years  of  age  and  subscribe  their 
names  thereto  in  the  presence  of  the 
person  executing  the  waiver.  The  face  of 
the  waiver  shall  contain  language 
explaining  the  meaning  and 
consequences  of  the  waiver  and  the 
termination  of  the  parent-child 
relationship.  Except  as  provided  in 
subsection  (b)(2)(B)  of  Action  311  of 
this  Act,  a  person  who  has  executed  a 
waiver  is  not  required  to  appear.  If  the 
parent  resides  outside  this  state,  the 
waiver  shall  be  acknowledged  before  a 
notary  public  of  the  foreign  jurisdiction 
and  shall  contain  the  current  address  of 
the  parent.  The  court  shall  review  all 
waivers  to  determine  their  validity.  All 
waivers  to  be  valid  shall  be  found  by  the 
court  to  have  been  knowingly  and 
voluntarily  executed. 


Commentary  to  Section  310 

Subsection  (a).  Involimtary 
termination  of  parental  rights  has  been 
designed  as  a  two-step  procedme 
involving  a  preliminary  hearing  followed 
by  an  adjudication  of  the  petition  and 
entry  of  an  order  thereon.  Time  limits 
for  the  holding  of  the  preliminary 
hearing  and  the  provision  of  notice  to 
the  parties  have  been  designed  to  afford 
optimal  preparation  time  to  parties 
while  also  assuring  expeditious 
proceedings. 

Subsections  (Z>)  and  (c).  Where  all 
parties  receive  timely  notice,  it  is 


conceivable  that  the  preliminary  aad 
adjudicatory  hearings  could  be  held  on 
the  same  day,  if  all  parties  are 
represented  and  no  psychosocial 
assessment  is  required.  See  M.S.A.A. 

§S  311-313. 

In  no  case,  however,  may  the 
preliminary  hearing  be  scheduled, for  a 
date  preceding  the  birth  of  the  child  in 
question.  If  the  petition  is  ffled  before 
the  child’s  birth,  the  notice  of  hearing 
must  state  the  designated  date  as 
tentative. 

If  notice  cannot  be  effected  in 
accordance  with  the  provisions  of 
subsections  (b)  and  (c),  the  petitioner 
must  conduct  a  diligent  sea^  for  the 
parent  whose  rights  are  to  be 
terminated;  otherwise,  at  the 
preliminary  hearing  the  court  will  order 
that  further  efforts  be  made,  and  the 
adjudicatory  hearing  will  be  delayed. 
See  M.S.AA.  !  311. 

These  provisions,  along  with  the 
provisions  of  Section  311(b)  for  court 
intervention  in  the  notice  procedures 
where  necessary,  assure  optimum 
protection  of  the  due  process  rights  of 
known  and  putative  parents. 

Subsection  (</).  'The  requirement  that 
notice  be  given  to  a  person  in  “his 
native  language  or  through  an 
interpreter,”  is  designed  to  ensure 
procedural  due  process.  Additional 
efforts  of  this  nature  must  often  be  made 
when  parties  are  known  to  be  non- 
English  speaking  or  illiterate,  to  ensure 
that  they  truly  understand  the 
significance  of  the  notice  and  may 
prepare  for  their  day  in  court. 

Subsection  (e).  This  subsection  allows 
a  person  described  in  subsection  (b)  of 
this  section  to  waive  notice  and 
appearance  at  the  preliminary  and 
adjudicatory  hearings.  A  waiver  found 
by  the  court  to  be  knowingly  and 
volimtarily  executed  will  excuse  the 
person  executing  it  from  appearance. 

The  parent  whose  rights  are  being 
terminated  and  a  parent  required  to 
appear  to  provide  information  about  the 
child’s  other  parent,  see  M.S.AA. 

§  311(b)(2],  however,  may  not  waive 
notice  and  appearance. 

Section  311.  Preliminary  Hearing;  Right 
to  Counsel;  Competency 

(a)  The  purpose  of  the  preliminary 
hearing  on  a  petition  for  involuntary 
termination  of  parental  rights  shall  be  to 
provide  for  notice  to  parties  if  notice 
was  not  effective  pursuant  to  the 
requirments  of  Section  310  of  this  Act  to 
assure  that  all  peirties  are  representated 
by  counsel,  and  to  determine  the 
necessity  for  an  examination  of  the 
parent  or  proposed  guardian  of  the  child 
pursuant  to  subsection  (d)  of  this 
section. 
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(b)  If  notice  to  a  parent  required 
pursuant  to  subsections  (b)  and  (c)  of 
Section  310  of  this  Act  was  not  affected, 
the  court: 

(1)  If  the  location  of  a  parent  is  not 
known,  shall  inquire  into  efforts  made 
by  the  petitioner  to  locate  the  parent 
and,  if  the  court  finds  such  efforts 
insufficient,  require  the  petitioner  to 
conduct  a  diligent  search;  or 

(2)  If  the  identity  of  a  parent  of  the 
child  is  unknown, 

(A)  Shall  inquire  into  the  efforts  made 
by  the  petitioner  to  identify  and  locate 
the  unlmown  parent  and,  if  the  court 
finds  such  effcxls  insufficient,  require 
the  petitioner  to  make  a  diliglent  effort 
to  identify  and  locate  the  unlcnown 
parent;  and 

(B)  May  require  the  appearance  of  die 
other  parent  and  make  inquiry 
concerning  the  identity  and  residence  of 
the  unknown  parent  or  require  the 
known  parent  to  file  an  affidavit  giving 
all  known  information  concerning  the 
identity  and  residence  of  the  unknown 
parent  except  the  known  parent  may 
not  be  compelled  to  disclose  any  such 
information. 

(c)  At  the  preliminary  hearing  the 
court  shall  i^orm  the  parties  of  their 
right  to  be  respresented  by  counsel.  A 
person  entitled  to  appointed  counsel 
pursuant  to  Section  317  of  this  Act  may 
not  waive  such  right  unless  the  court 
shall  have  first  explained  the  nature  and 
meaning  of  a  petition  seeking 
termination  of  the  legal  parent-child 
relationship. 

(d) (1)  If,  at  the  preliminary  hearing  or 
at  any  time  during  the  pendency  of  the 
suit,  die  court’s  examination  of  the 
parent  who  is  the  subject  of  the  petition 
to  involuntarily  terminate  parental 
rights,  or  of  the  guardian  proposed 
pursuant  to  subsection  (b)(1)(G)  of 
Section  309  of  this  Act,  raises  a 
reasonable  doubt  regarding  his 
competency  or  ability  to  care  for  the 
child,  the  court,  on  its  own  motion  or  on 
motion  by  any  party,  may  order  an 
examination  of  such  parent  or  proposed 
guardian  by  a  physician,  psychiatrist, 
Ucensed  clinical  psychologist,  or  other 
expert  appointed  by  the  court.  The 
expenses  of  any  examination  shall  be 
paid  by  the  court,  the  moving  party,  or,  if 
ordered  by  the  court  on  its  own  motion, 
by  the  party  to  whom  costs  are  assigned 
by  the  court. 

(2)  The  results  of  the  examination 
shall  be  submitted  to  the  court  within 
thirty  days  and  a  copy  provided  to  the  ' 
subject  of  the  examination.  The  court 
may  consider  such  results  in  ruling  on 
the  merits  of  the  petition. 

•  •  *  *  * 


Commentary  to  Section  311 

Subsection  (a).  The  preliminary 
hearing  is  comparable  to  the  pre-trial 
hearing  held  in  many  civil  actions.  The 
court  ascertains  the  present  status  of  the 
case  and  determines  vdiether  further 
notice  procedures  or  preparation  of 
evidence,  in  the  form  of  psychiatric 
examination  of  a  party;  are  necessary.  If 
all  is  in  order,  the  adjudicatory  hearing 
may  commence  immediately. 

Subsection  (b).  Court  scrutiny  of  an 
agency’s  efforts  to  provide  notice  to 
unknown  and  unlocated  parents,  the 
great  majority  of  whom  be  putative 
fathers,  assures  the  protection  of  the 
rights  of  these  parents  to  notice  and 
hearing  under  Uie  due  process  clause  of 
the  fourteenth  amendment. 

The  court  is  given  the  discretion  to 
require  the  appearance  of  the  known 
parent  in  order  to  assure  itself  that  all 
feasible  avenues  for  identifying  and 
locating  a  putative  father  have  been 
considered.  Of  course,  no  parent  may  be 
compelled  to  answer  the  court’s  inquiry 
if  he  objects  on  the  basis  of  his  prii^ege 
against  self-incrimination.  If,  however, 
the  known  parent  does  not  wish  to 
appear  for  other  reasons,  any 
inconvenience  to  him  must  be  balanced 
against  the  competing  fundamental 
rij^ts  of  the  absent  parent  whose 
relationship  with  his  child  is  subject  to 
termination,  and  against  the  child’s  right 
to  be  reared  by  a  birth  parent  whenever 
such  a  parent  is  fit  and  willing  to 
exercise  the  parental  role.  The  privacy 
interests  of  the  parent  being  questioned 
may  be  protected  by  conducting  the 
inquiry  in  the  judge’s  chambers.  (For  a 
provision  allowing  the  court  to  compel 
inquiry  of  the  mo  Aer  in  an  effort  to 
protect  the  putative  father’s  rights  to 
notice,  see  the  Uniform  Parentage  Act 
8  25(b).) 

In  no  case  will  the  court  be  able  to 
proceed  to  an  adjudication  of  the 
petition  until  the  court  finds  that  diligent 
efforts  have  been  made  to  locate  the 
imknown  or  unlocated  parent.  See 
M.S.AA.  8  313(b). 

Subsection  (c).  Any  party  has  a  right 
to  retain  counsel  to  represent  him  in  a 
termination  proceeding,  and  the  child 
and  any  indigent  parent  are  entitled  to 
have  counsel  appointed  by  the  court. 

See  M.S.AA.  8  317.  This  right  to  counsel 
is  not  intended,  however,  to  prevent  a 
petitioner  or  a  parent  fi'om  representing 
himself  before  the  coiu*t 

Subsection  (d).  One  pvupose  of  the 
preliminary  hearing  is  to  assure  that  the 
parties  are  mentally  competent  to 
participate  in  the  proceedings.  If  there  is 
some  question  upon  this  issue,  or  if  a 
birth  parent’s  ability  to  care  for  the  child 
is  called  into  question,  the  court  is 


authorized  under  this  subsection  to 
order  a  psychiatric  examination  for  use 
in  ruling  on  the  petition. 

Section  312.  Assessment  of  Child  and 
RqxMrt 

(a)  If  the  court  retains  jurisdiction  at 
the  preliminary  hearing  and  the  action 
for  involuntary  termination  of  parental 
rights  is  contested,  the  court  s^ll  order 
assessment  of  the  needs  of  the  child 
who  is  the  subject  of  the  petition.  Such 
assessment  shall  be  conducted  by: 

(1)  Social  service  personnel  attached 
to  the  court; 

(2)  A  mental  health  or  other  agency 
wUch  is  not  the  petitioner,  or 

(3)  A  professional  deemed  qualified 
by  the  court. 

An  agency  which  is  the  petitioner  may 
make  the  assessment  only  upon  court 
determination  that  none  of  the 
alternatives  in  subsections  (1)  through 
(3)  of  this  subsection  (a)  is  available. 

(b)  A  report  of  the  assessment  shall  be 
submitted  within  thirty  days  after  the 
court  directive,  unless  the  court  grants  a 
request  for  an  extension,  and  shall  be 
used  by  the  court  in  decicfing  whether 
die  petition  for  involuntary  termination 
of  parental  rights  shall  be  granted. 

(c)  The  assessment  and  report  shall 
consider. 

(1)  The  circumstances  described  in  the 
petition; 

(2)  The  present  physical,  mental  and 
emotional  conditions  of  the  child  and  hia 
parents,  including  the  results  of  all 
medical,  psychiatric,  or  psychological 
examinations  of  the  child  or  of  any 
parent  whose  relationship  to  the  child  is 
subject  to  termination; 

(3)  The  nature  of  all  past  and  existing 
relationships  among  the  child,  his 
siblings,  and  his  parents; 

(4)  The  proposed  plan  for  the  child; 

(5)  The  preferences  of  the  child 
according  to  his  maturity  of  judgment; 

(6)  The  nature,  extent,  and  quality  of 
services  offered  or  provided  to  a  child 
and  his  parents  to  facilitate  reunion  of 
the  child  with  his  parents; 

(7)  Any  other  facts  pertinent  to 
determining  what  will  be  in  the  child’s 
best  interest,  including,  but  not  limited 
to  the  child’s  culture,  and  services 
provided  or  offered  by  the  [state 
department  of  social  services]  or  by  any 
other  agencies  or  individuals. 

(d)  The  court  may  order  an 
assessment  and  report,  in  accordance 
with  the  provisions  of  subsections  (a) 
through  (c)  of  this  Section  312,  to  assist 
it  in  ruling  upon  the  merits  of  an 
uncontested  petition  for  involuntary 
termination  of  parental  rights. 

•  •  «  *  • 
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Commentary  to  Section  3l2 

When  the  parent  whose  parental 
rights  are  subject  to  involuntary 
termination  appears  and  contests  the 
petition,  the  judge  is  required  to  order 
an  assessment  of  the  child’s  needs  and 
to  delay  adjudication  of  the  petition 
until  a  report  of  the  assessment  has 
been  submitted  to  the  court.  When  the 
petition  is  not  contested,  the  court  may 
order  an  assessment  if  the  court 
believes  the  assessment  will  assist  it  in 
ruling  on  the  merits  of  the  petition. 

The  alternatives  provided  by 
subsection  (a)  for  selecting  a  provider  of 
an  assessment  are  listed  in  the  order  of 
their  desirability.  It  could  be  expected 
that  court  personnel  are  most  familiar 
with  the  requirements  of  the  court- 
ordered  assessment,  and  so  would  be 
especially  qualified  to  conduct  such  a 
study.  A  mental  health  or  other  agency 
is  appropriate  only  as  a  second  choice, 
and  only  if  it  is  not  the  child’s  caretaker. 
The  third  alternative — a  private 
professional — should  be  used  only  when 
the  court  has  neither  of  the  other 
possibilities  available.  If  the  court  uses 
a  private  professional,  it  should  select  a 
person  with  appropriate  knowledge  and 
experience  in  conducting  assessments, 
but  it  is  important  that  court 
appointment  policies  not  foster  the 
growth  of  cadre  of  persons  whose 
primary  occupation  is  the  preparation  of 
child  assessments. 

Section  313.  Adjudicatory  Hearing; 
Grounds  for  Involuntary  Termination  of 
Parental  Rights 

(a)  'The  court  shall  hold  an 
adjudicatory  hearing,  to  commence 
immediately  or  within  thirty  days 
following  the  end  of  the  prelminary 
hearing,  to  determine  whether  groimds 
for  involimtary  termination  of  &e 
parent-child  relationship  exist. 

(b)  In  any  case  where  actual  notice  to 
a  parent  has  not  been  effected  due  to 
failure  to  locate  a  known  parent  or  to 
identify  a  parent  of  the  child  as  to  whom 
rights  are  being  terminated,  the  court 
shall  not  proceed  to  an  adjudication  of 
the  petition  unless  the  court  finds  that 
the  petitioner  has  made  a  diligent  effort 
to  locate  or  identify  such  parent. 

(c)  If  information  contained  in  a 
report,  study,  or  examination  ordered  by 
the  court  pursuant  to  Sections  311  or  312 
of  this  Act  is  received  in  evidence,  the 
person  making  the  report,  study,  or 
examination  shall  be  subject  to  both 
direct  and  cross-examination. 

(d)  An  order  of  the  court  for 
involuntary  termination  of  the  legal 
parent-child  relationship  shall  be  made 
only  where  the  court  finds,  upon  clear 
and  convincing  evidence,  that  the 


termination  is  in  the  best  interests  of  the 
child,  and  that  one  or  more  of  the 
following  circumstances  or  sets  of 
circumstances  exist: 

(1)  The  child  has  been  abandoned  as 
defined  in  subsection  (a)(3)  of  Section 
309  of  this  Act; 

(2)  Parental  rights  are  being 
terminated  with  respect  to  a  child  as  to 
whom  no  father  has  been  identified  or 
whose  putative  father  has  not  been 
located  within  thirty  days  after  diligent 
effort  as  required  by  Section  311(b)  of 
this  Act; 

(3)  The  putative  father,  within  thirty 
days  of  the  notice  effected  pursuant  to 
Section  308  of  this  Act,  has  failed  to  file 
or  execute  any  one  of  the  following: 

(A)  An  Intent  to  Take  Custody  of  a 
child. 

(B)  A  Disclaimer  of  Paternity, 

(C)  A  relinquishment, 

(D)  A  petition  for  voluntary 
termination  of  parental  rights; 

(4)  The  child  has  been  adjudicated  to 
have  been  abused  or  [neglected  or 
dependent — ^insert  appropriate  term 
from  state  statute]  in  a  prior  proceeding. 
In  determining  whether  termination  of 
parental  rights  would  be  in  the  best 
interests  of  the  child  in  such  a  case,  the 
court  shall  consider  and  make  written 
findings  regarding  the  factors  contained 
in  subsection  (e)  of  this  Section  313  and 
the  following  continuing  or  serious 
conditions  or  acts  of  the  parents: 

(A)  Emotional  illness,  mental  illness, 
mental  deficiency,  or  use  of  alcohol  or 
controlled  substances  rendering  the 
parent  unable  to  care  for  the  immediate 
and  ongoing  physical  or  psychological 
needs  of  the  child;  or 

(B)  Any  proven  act  or  acts  of  abuse  or 
neglect  toward  any  child  in  the  family 
subsequent  to  the  adjudication  of  abuse 
or  neglect;  or 

(C)  Repeated  or  continuous  failure  by 
the  parents,  although  physically  and 
financially  able,  to  provide  the  child 
with  adequate  food,  clothing,  shelter,  or 
education  as  defined  by  law,  or  other 
care  and  control  necessary  for  his 
physical,  mental,  or  emotional  health 
and  development;  but  a  parent  who, 
legitimately  practicing  his  religious 
belief,  does  not  provide  specified 
medical  treatment  or  education  for  a 
child,  is  not  for  that  reason  alone  a 
negligent  parent; 

(5)  The  child  has  been  out  of  the 
physical  custody  of  the  parent  for  one 
year,  or  the  father  has  failed  to  take 
physical  custody  of  the  child  within 
sixty  days  after  an  adjudication  of 
paternity  pursuant  to  Section  308  of  this 
Act;  or  die  mother  has  failed  to  take 
physical  custody  of  the  child  within 
sixty  days  of  the  birth  of  the  child,  and: 


(A)  The  conditions  which  led  to  the 
separation  still  persist,  or  similar 
conditions  of  a  potentially  harmful 
nature  continue  to  exist; 

(B)  There  is  litde  likelihood  that  those 
conditions  will  be  remedied  at  an  early 
date  so  that  the  child  can  be  returned  to 
the  parent  in  the  near  future:  and 

(C)  The  continuation  of  the  legal 
parent-child  relationship  gready 
diminshes  the  child’s  prospects  for  early 
integration  into  a  stable  and  permanent 
family. 

In  determining  whether  termination  of 
parental  rights  would  be  in  the  best 
interests  of  the  child  under  this 
subsection  (5).  the  court  shall  consider 
and  make  written  findings  regarding  the 
factors  contained  in  subsection  (e)  of 
this  Section  313. 

(6)  The  child  has  been  out  of  the 
physical  custody  of  the  parent  for  a 
period  of  three  years  and: 

(A)  The  child  has  developed  an 
emotionally'stable  relationship  with  his 
de  facto  parent; 

^)  The  de  facto  parent  has  petitioned 
to  adopt  the  child:  and 

(C)  'The  child  is  over  the  age  of  ten 
and  wishes  to  be  adopted  by  the  de 
facto  parent 

(e)  b  determining  whether  to 
terminate  parental  rights  under 
subsections  (d)(4)  or  (d)(5)  of  this 
section,  the  court  shall  consider  and 
make  written  findings  regarding: 

(1)  The  timeliness,  nature,  and  extent 
of  services  offered  or  provided  to  the 
parent  and  the  child  by  the  agency  to 
focilitate  reunion  of  the  child  with  the 
parent; 

(2)  Tlie  terms  of  any  social  service 
contract  agreed  to  by  an  authorized 
agency  and  the  parent,  and  the  extent  to 
which  all  parties  have  fulfilled  their 
obligations  imder  such  contract; 

(3)  The  feelings  and  emotional  ties  of 
the  child  with  respect  to  his  parents;  and 

(4)  ’The  effort  the  parent  has  made  to 
adjust  his  circumstances,  conduct,  or 
conditions  to  make  it  in  the  best 
interests  of  the  child  to  return  him  to  his 
home  in  the  foreseeable  future, 
including: 

(A)  The  extent  to  which  the  parent 
has  maintained  regular  visitation  or 
other  contact  with  the  child  as  part  of  a 
plan  to  reunite  the  child  with  the  parent; 

(B)  The  payment  of  a  reasonable 
portion  of  substitute  physical  care  and 
maintenance  if  financially  able  to  do  so; 

(C)  The  maintenance  of  regular 
contact  or  communication  with  the  legal 
or  other  custodian  of  the  child;  and 

(D)  Whether  additional  services 
would  be  likely  to  bring  about  lasting 
parental  adjustment  enabling  a  return  of 
the  child  to  the  parent  within  an 
ascertainable  period  of  time. 
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(f)  Where  any  of  the  circumstances  in 
subsections  (d)(1)  through  (d)(6)  of  this 
Section  313  exist,  the  court  shall 
consider. 

(1)  The  contents  of  the  assessment 
and  report,  if  any,  submitted  pursuant  to 
Section  312  of  this  Act; 

(2)  The  specific  benefits  to  the  child  of 
continuing  the  legal  parent-child 
relationship,  including  opportunities  for 
contact  between  the  child  and  persons 
of  his  own  racial,  ethnic,  cultui^  and 
biological  heritage;  and 

(3)  The  wishes  of  the  child  regarding 
termination  of  the  legal  parent-child 
relationship. 

(g)  The  maintenance  of  a  legal  parent- 
child  relationship  for  the  purpose  of 
rehabilitation  of  a  parent  shall  not  be 
sufficient  grounds  for  continuation  of 
such  relationship. 

(h)  In  ruling  on  a  petition  for 
involuntary  termination  of  parental 
rights  with  respect  to  a  child,  the  court 
shall  not  consider  the  availability  or 
unavailability  of  an  adoptive  family  for 
the  child. 

(i)  Notwithstanding  any  other 
provisions  of  this  Section  313,  no  legal 
parent-child  relationship  may  be 
terminated  solely  because  a  parent  has 
been  deprived  of  the  legal  custody  of  a 
child  by  reason  of  a  divorce  or  a  legal 
separation,  or  of  the  physical  custody  of 
a  child  by  the  act  or  conduct  of  the  other 
parent  of  the  child. 

***** 

Commentary  to  Section  313 

The  section  sets  forth  the  procedures 
that  are  to  be  followed  at  the 
adjudicatory  stage  of  involuntary 
termination  proceedings  and  the 
grounds  for  involimtary  termination  of 
parental  rights. 

Subsection  (a).  The  adjudicatory 
hearing  is  separate  and  distinct  from  the 
preliminary  hearing.  It  may  be  held 
immediately  following  the  preliminary 
hearing,  if  no  assessment  of  the  child  (v 
other  psychiatric  examination  is 
required  and  if  all  parties  are 
adequately  represented.  Otherwise,  the 
adjudicatory  hearing  may  be  postponed 
for  up  to  thirty  days  after  the 
preliminary  hearing. 

Subsection  (b).  ^fore  hearing  a 
petition  for  involuntary  termination  of 
the  parental  rights  of  a  person  upon 
whom  notice  1^  not  been  effectively 
served,  the  court  must  rule  upon  the 
adequacy  of  efforts  made  to  identify  or 
locate  the  absent  party. 

In  considering  the  diligence  with 
which  the  petitioner  has  attempted  to 
serve  notice  upon  the  absent  parent,  the 
comt  should  consider  efforts  at 
publication  and  mailing,  inquiry  of 
relatives  and  fiiends  of  the  absent 


parent  and  of  the  known  parent 
checking  of  any  parent  registry  in  the 
forum  state  or  in  another  state  where  a 
registration  of  parenthood  may 
reasonably  have  been  entered,  and  any 
other  means  which  could  have  been 
employed  by  the  petitioner  in  the 
particular  circumstances. 

Subsection  (c).  Although  it  does  not 
specifically  prohibit  the  use  of  hearsay 
at  the  adjudicatory  hearing,  subsection 
(c)  does  require  that  persons  making 
psychiatric  assessments  and  reports  be 
available  for  confrontation  and  cross- 
examination.  This  requirement  not  only 
recognizes  the  value  of  a  certain 
measure  of  procedural  formality  in  intra¬ 
family  adjudications,  but  also  protects 
the  parties  against  potential  sources  of 
unsubstantiated  or  unwarranted 
allegations. 

Subsections  (d),  (e),  and  (f). 

Subsection  (d)  articulates  the  groimds 
for  a  court  order  terminating  the  legal 
parent-child  relationship;  subsections  (e) 
and  (f)  add  a  number  of  factors  the  court 
must  cmisider  in  various  termination 
situations. 

With  regard  to  the  nature  of  the 
groimds  for  termination,  several 
questions  are  often  debated:  whether 
Ae  state’s  termination  of  the  parent- 
child  relationship  ought  to  be  based 
upon  parental  unfitness  or  upon 
consideration  of  the  child’s  “best 
interests,”  and,  if  both  criteria  are  used, 
what  relative  weight  should  be  accwded 
to  each.  See  e.g.  Petition  of  New 
England  Home  for  Little  Wanderers,  367 
Mass.  631,  328  N.E.  2d  854  (1975).  'The 
questions  are  critical  in  the  design  of  a 
statute  governing  termination  of 
parental  rights,  since  the  specificity  with 
which  the  grounds  for  termination  are 
set  forth  will  determine  whether  parents 
are  provided  adequate  notice  of 
sanctioned  conduct,  or  whether  the 
statute  will  instead  be  declared  void  for 
vagueness.  See  e.g.  Alsager  v.  Dist  Ct 
of  Polk  Co.,  Iowa,  406  F.  Supp.  10  (D. 

Iowa  1978),  affd.  545  F.  2d  1137  (8th  Cir. 
1976). 

In  the  Model  Act  the  court  is  directed 
to  consider  both  the  best  interests  of  the 
child  and  parental  conduct  indicating 
unfitness  or  non-involvement.  Both 
factors  must  weigh  in  favor  of 
termination  of  the  parent-child 
relationship  before  such  an  order  may 
be  entered.  The  decision  as  to  what 
comse  of  action  would  be  in  the  child’s 
best  interest  is  to  be  made  with  specific 
reference  to  the  type  of  parental  ccmduct 
alleged  in  the  petition. 

Parental  Conduct  Except  for  the  prior 
adjudication  of  abuse  or  neglect 
(subsection  (4)),  the  parental  conduct 
criteria  for  termination  of  parental  rights 
all  constitute  some  degree  of  non- 


involvmnent  in  the  drild’s  past  or 
present  life.  Parental  abandonment 
(subsection  (1)),  the  petitioner’s  inability 
to  identify  or  locate  a  putative  fother 
(subsection  (2)),  and  a  putative  father’s 
failure  either  to  disclaim  paternity  or  to 
express  positive  interest  in  his  parental 
status  (subsection  (3)):  These  are  ^ 
grounds  which  presume  such  inability  or 
lack  of  interest  in  parenting  Ae  child 
that  further  consideration  of  parental 
conduct  is  uimecessary. 

When  the  child  has  never  been  in  the 
physical  custody  of  his  parent,  or  vrtien 
the  child  has  been  out  of  the  paroit’s 
care  for  a  year  or  more  (subsection  (5)), 
the  potential  for  the  parent’s  renew^ 
involvement  with  the  child  must  be 
considered  before  the  parental  conduct 
criterion  for  termination  is  met 

Only  in  the  type  of  situation 
delineated  in  subsection  (6)  may  a 
parent  who  cannot  be  faulted  for 
misconduct  or  lack  of  present  parenting 
ability  nevertheless  be  deemed  to  have 
forfeited  the  parent-child  relationship.  In 
these  cases  the  parental  conduct 
standard  is  met  by  virtue  of  the  parent’s 
replacement  by  another  parent  figure  in 
the  child’s  life.  This  parental  conduct 
criterion  is  included  in  the  Model  Act  in 
response  to  the  need  to  remove 
obstacles  to  adc^tion  of  children  who 
have  long  been  in  need  of  permanent 
homes.  Some  of  these  chil^en  have 
been  in  the  long-term  care  of  foster 
parents  willing  to  adopt  them  but  unable 
to  do  so  because  of  the  belated 
reappearance  of  a  parent  Hie  parent 
perhaps  out  of  tou^  with  the  child  for 
many  years  through  no  fault  of  his  own 
(perhaps  having  been  lost  to  the  agency, 
or  neglected  by  an  imderstaffed  agency, 
or  not  understanding  the  legal  means  for 
regaining  custody  of  the  child),  is 
capable  of  reassuming  custody  and 
parenting  his  child.  In  such  a  case,  if  the 
child  wishes  to  remain  in  his  present 
home  and  be  adopted,  the  birth  parent’s 
interest  in  custody  and  control  of  the 
child  has  effectively  been  superseded  by 
that  of  a  new  family  unit  whose  right  to 
continued  integrity  should  not  be 
violated. 

Where  the  child  has  previously  been 
adjudicated  abused  or  neglected 
(subsection  (4)).  the  “parental  conduct” 
criterion  for  termination  of  parental 
rights  is  deemed  to  have  been  met,  and 
the  second  standard,  the  child’s  best 
interest,  is  controlling  in  the 
determination  to  terminate  parental 
rights. 

Best  Interests  of  the  Child.  The 
subcategories  of  subsections  (4),  (5),  and 
(6)  are  intended  to  provide  guidance  to 
the  court  in  determining  whether,  given 
certain  parental  conduct  or 
circumstances,  termination  of  parental 
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rights  would  be  in  the  child’s  best 
interests. 

In  two  sets  of  circumstances — ^prior 
abuse  or  neglect,  and  absence  from  the 
parent’s  care  for  a  year  or  failure  of  the 
parent  to  take  custody  of  his  child — the 
child’s  best  interests  are  deemed  to  be 
inextricably  related  to  the  parent’s 
demonstrated  potential  to  care  for  the 
child  in  the  future.  ’This  potential  is 
defined  by  specific  acts  or  omissions  of 
the  parent  with  respect  to  the  child  or 
his  siblings.  Under  subsections  (4)  and 
(5),  the  services  offered  to  the  family  by 
the  state  must  be  considered  in 
evaluating  the  parent’s  past  efforts  and 
future  parenting  potential.  ’The 
directives  to  consider  services  offered 
and  the  terms  of  any  social  service 
contract  are  in  line  with  current  task- 
oriented,  reality-based  casework  which 
has  been  proven  to  be  helpful  in 
improving  the  parenting  capacity  of 
parents  who  have  minimal  parenting 
abilities. 

There  are  several  types  of  services  an 
agency  could  offer  which  might  prove 
valuable  in  helping  a  parent  make 
necessary  adjustments  in  order  to  better 
care  for  a  child.  ’The  New  York  coiuls 
have  found  the  following  services  to  be 
among  those  which  constitute  diligent 
agency  efforts  to  assest  the  birth  family: 

1.  Encomage  visitation  between 
parent  and  child  by  counseling  the 
parent  and  the  child  and,  equally 
important,  counseling  the  foster  parents 
in  order  to  ensure  meaningful  visits 
between  the  child  and  his  parents; 
where  the  parent  cannot  afford  carfare 
to  visit  the  child,  supplying  the  parent 
with  sufficient  funds;  and  when  % 
necessary,  bringing  the  child  to  the 
parent  for  a  visit. 

2.  If  the  parent  is  either  drug- 
dependent  or  has  a  drinking  problem, 
encourage  the  parent  to  seek 
professional  help. 

3.  Assist  the  parent  to  obtain 
adequate  housing. 

4.  Assist  the  parent  to  obtain 
employment. 

5.  Assist  the  parent  to  obtain  welfare. 

6.  Assist  the  parent  to  obtain  medical 
or  psychological  assistance. 

7.  Assist  Ae  parent  to  formulate  a 
plan  for  the  return  of  the  child. 

8.  Where  indicated,  involve  the 
extended  family  in  order  to  facilitate 
return  of  the  child. 

9.  Where  a  parent  is  still  a  resource 
for  the  retiun  of  the  child,  counsel  the 
foster  parents  to  encourage  the  child  to 
respect  the  parent  and  prepare  the  child 
for  return  to  his  natural  parent 

10.  Offer  the  child  and  his  parent 
psychiatric  and  psychological 
assistance.  J.  Carrieri,  The  Foster  Child: 


From  Abandonment  to  Adoption  72-73 
(1978). 

Where  prior  abuse  or  neglect  has  been 
foimd  (subsection  (4)),  it  is  critically 
important  that  agency  intake  and 
service  practices  reflect  an 
understanding  of  the  psychodynamic 
functioning  of  families  which  abuse  or 
neglect  their  children.  Treatment 
services  should  be  offered  by  workers 
who  are  trained  in  differential  diagnosis 
Md  who  have  the  capacity  to  encourage 
positive  growth. 

Where  the  child  has  been  out  of  the 
parent’s  physical  custody  for  a  year  or 
the  parent  has  not  taken  physical 
custody  of  his  child  (subsection  (5)),  and 
where  there  has  been  a  prior 
adjudication  of  neglect  or  abuse 
(subsection  (4)),  the  court  must  also 
consider  whether  the  parent  maintained 
regular  visits,  assumed  reasonable 
support  and  maintenance  obligations, 
and  cooperated  with  the  agency 
(subsection  (e)(4)).  ’These  factors  are 
important  indices  of  whether  additional 
services  are  likely  to  bring  about  a 
lasting  parental  adjustment  which  will 
permit  the  child’s  rebim  to  the  parent 
Where  parental  contact  has  been 
sporadic,  such  as  sending  an  aimual 
birthday  card,  and  does  not  indicate  any 
pattern  of  ability  to  sustain  ongoing 
communication,  the  court  shoidd 
probably  regard  such  contact  as 
insignficant  evidence  of  parental 
interest  in  the  child. 

In  conjunction  with  the  grounds 
enumerated  in  subsections  (1)  through 
(6),  the  court  must  always  consider  the 
assessment  of  the  child,  the 
opportunities  the  child  will  have  to 
remain  in  touch  with  his  heritage,  and 
the  child’s  wishes  regarding  termination. 

Standard  of  Proof .  The  petitioner  must 
prove  by  clear  and  convincing  evidence 
that  grounds  exist  to  terminate  parental 
rights  involuntarily.  ’The  Model  Act 
requires  this  rigorous  standard  of  proof 
as  a  protection  of  the  fundamental  rights 
at  take  in  a  termination  proceeding.  A 
parent  has  a  constitutionally  protected 
liberty  interest  in  the  family 
relationship.  Wise.  v.  Yoder,  406  U.S. 

205,  232  (1972);  Stanley  v.  Ill.,  405  U.S. 

645, 651  (1972).  ’Thus  &e  severance  of 
that  relationship  calls  for  a  standard  of 
proof  beyond  the  mere  preponderance  of 
evidence  standard  required  in  most  civil 
actions.  Requiring  the  allegations  in  the 
petition  to  be  proven  beyond  a 
reasonable  doubt  on  the  other  hand, 
would  operate  as  an  unreasonable 
barrier  to  fi'eeing  children  for  adoption 
and  is,  therefore,  viewed  not  to  be  in  the 
best  interests  of  children.  Complex 
matters  of  intra-family  relations  often  do 
not  lend  themselves  to  such  a  high 
standard  of  proof,  and  the  requirement 


of  proof  beyond  a  reasonable  doubt 
mi^t  compound  the  existing  reluctance, 
on  the  part  of  many  judges,  to  terminate 
parental  rights.  See  Children’s  Defense 
Fund,  Children  Without  Homes  27 
(1978). 

Subsection  (g).  Subsection  (g) 
provides  that,  although  the  parent’s  need 
for  a  relationship  with  the  child  may  be 
considered,  such  a  need  may  not  control 
the  court’s  decision  regarding 
termination  of  that  relationship. 

Subsection  (h).  This  provision 
addresses  a  long-standing  problem  in 
the  provision  of  adoption  services  to 
many  of  the  children  who  have  been  in 
the  foster  care  system  for  an  extended 
time.  Although  the  parents  may  have 
essentially  removed  themselves  from 
any  participation  in  the  child’s  life, 
courts  are  often  reluctant  to  terminate 
the  paftnt-child  relationsship  when  an 
adoptive  placement  is  not  immediately 
available.  ’This  refusal  to  terminate 
parental  rights  then  leads  to  further 
delay  in  placing  the  child  for  adoption. 
Subsection  (h)  requires  the  court  to 
consider  only  the  criteria  outlined  in 
subsection  (d)  in  determining  where  the 
child’s  best  interests  lie.  Neither  the 
availability  of  an  adoptive  family  nor 
the  characteristics  of  an  available 
family,  such  as  their  socioeconomic 
status,  are  included  among  the  criteria 
the  court  may  use  to  determine  the 
child’s  best  interests. 

Subsection  (i).  Divorce,  separation,  or 
imlawful  deprivation  of  the  custody  of  a 
child  do  not  constitute  parental  conduct 
criteria  upon  which  a  termination  action 
can  be  based.  This  subsectic^i 
eliminates  any  ambiguities  with  respect 
to  these  issues  which  may  be  created  by 
the  grounds  for  termination  in 
subsection  (d). 

Section  314.  Disposition  of  Petition  for 
Involuntary  Termination  of  Parental 
Rights 

(a)  If,  after  considering  all  the 
evidence  at  the  adjudicatory  hearing, 
the  court  finds  that  sufficient  groimds 
exist  for  involuntary  termination  of  the 
legal  parent-child  relationship,  it  shall: 

(1)  Enter  an  order  terminating  the 
legal  parent-child  relationship;  and 

(2)  If  such  order  has  the  effect  of 
terminating  the  parent-child  relationship 
with  respect  to  both  parents,  appoint  an 
individual  as  guardian  of  the  child’s 
person.  The  individual  appointed  as 
guardian  of  the  child’s  person  shall 
report  to  the  court  within  ninety  days  on 
a  permanent  placement  plan  for  the 
child.  At  least  every  six  months 
thereafter,  a  report  shall  be  made  to  the 
co\u*t  on  the  implementation  of  such 
plan.  The  court  shall  review  the  plan  for 
the  child  no  less  than  once  a  year. 
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(b) (1)  If  the  court  finds  that  sufficient 
grounds  for  involuntary  termination  of 
the  legal  parent-child  relationship  do  not 
exist,  it  shall  dismiss  the  petition  and 
may  enter  an  order: 

(A)  Returning  the  child  to  the  custody 
of  his  parent;  or 

(B)  Placing  the  child  under  protective 
supervision  or  under  guardianship  of  the 
person. 

(2)  If  the  court  finds  that  the  services 
or  social  service  contract  as  described 
in  Section  313  (e)(1)  and  (e)(2)  cd  this 
Act  were  insufficient  or  inadequate,  the 
court  shall  order  an  agency  to  develop  a 
plan  of  service  for  the  child  and  his 
parents. 

(3)  Any  order  the  court  made  under 
subsection  (b)(1)  of  this  Section  313  shall 
specify  what  residual  rights  and 
responsibilities  remain  with  the  birth 
parent,  and  shall  designate  the  period  of 
time  the  order  shall  remain  in  effect 
with  mandatory  review  by  the  court  no 
later  than  six  months  thereafter  and  at 
subsequent  intervals  of  not  more  than 
one  year. 

(c)  In  conducting  reviews  pursuant  to 
subsections  (a)(2)  and  (b)(3)  of  this 
Section  313,  the  court  or  a  hearing 
officer  designated  by  the  court  shall 
hold  a  hearing  and  require  the  presence 
of  the  guardian  of  the  child’s  person,  or 
any  other  person  the  coiui  or  the  hearing 
officer  deems  necessary  to  conduct  the 
review. 

***** 

Commentary  To  Section  314 

Subsection  (a).  If  the  court  finds  that 
the  dual  criteria  of  parental  conduct  and 
best  interests  of  the  child  have  been 
met,  it  must  enter  an  order  terminating 
parental  rights.  Since  the  rights  of  one 
parent  may  be  terminated  without 
affecting  the  rights  of  the  other,  it  is 
possible  that  the  entry  of  a  termination 
order  would  not  necessitate  the 
appointment  of  a  legal  guardian  for  the 
child.  If  the  child  will  be  left  without  a 
guardian,  however,  the  court  must 
appoint  one. 

Any  person  appointed  as  guardian 
pursuant  to  this  subsection  must  report 
back  to  the  court  on  the  completed 
placement  plan  for  the  child.  This 
mandate  attempts  to  ensine  that, 
following  a  termination  decree,  a  child 
in  fact  is  adopted  or  settled  into  a 
permanent  placement  By  retaining 
jurisdiction,  a  judge  has  the  power  to 
hold  a  hearing  and  to  make  further 
orders  should  that  be  deemed  necessary. 

Subsection  (bj.  Where  the  court  finds 
that  grounds  do  not  exist  to  grant  the 
petition  for  terminaticm  of  parental 
rights,  the  petition  must  be  dismissed. 
Even  if  the  court  dismisses  the  petition 
for  termination,  it  retains  the  power  to 


enter  further  orders  to  protect  tiie 
welfare  of  the  child. 

Subsection  (c).  The  importance  of 
periodic  case  review  in  assuring  that  a 
child  receives  appropriate  adoptive  and 
other  services  is  widely  acknowledged. 
See  M.S.A.A.  §  601(b)  (commentary). 
Many  states  require  regular  court  review 
of  the  cases  of  ^ildren  who  are  under 
the  jurisdiction  of  the  court.  To  prevent 
these  reviews  from  becoming  a  pro 
forma  submission  of  a  social  services 
report  which  receives  scant  judicial 
attention,  this  subsection  requires  a 
court  hearing  at  which  serious 
consideration  of  the  child’s  situation  is 
much  more  likely  to  occur.  The  hearing 
does  not  demand  rigid  procedural 
formality  and  may  be  held  by  a  court 
official  other  than  a  judge.  Personal 
testimony  by  individuals  familiar  with 
the  child’s  case  should,  however,  be 
required. 

Section  315.  Court  Order  Granting 
Termination  of  Parental  Rights 

(a)  Every  order  the  court  makes 
pursuant  to  Section  306  or  314  of  this 
Act  shall  be  in  writing  and  shall  recite 
the  findings  upon  which  the  order  is 
based,  includhig  findings  pertaining  to 
the  jurisdiction  of  the  court  Every  order 
must  fix  responsibility  for  the  suppml  of 
the  child. 

(b)  Except  as  otherwise  provided  for 
an  interlocutory  order  pursuant  to 
Section  306  of  this  Act  all  orders  are 
final,  effective,  and  binding  on  all 
persons  after  tiie  date  of  entry  unless 
stayed  pending  an  appeal. 


Commentary  to  Section  315 

The  requirement  that  every  order  be 
in  writing  and  recite  the  findings  upon 
which  it  was  based  will  facilitate 
meaningful  appellate  review.  ’The  order 
must  also  fix  responsibility  for  the 
child’s  support  with  the  birth  parent 
whose  ri^ts  have  not  been  terminated 
or  the  guardian  of  the  child’s  person,  as 
appropriate. 

The  fact  that  all  orders  are  deemed  to 
be  final  from  the  date  of  entry  ensures 
that  an  aggrieved  party  may  take  an 
immediate  appeal.  An  order  for 
volimtary  termination  of  parental  ri^ts 
will,  of  comse,  be  automatically  stayed 
pending  the  fourteen-day  revocation 
period.  See  M.S.A.A.  306(d). 

Section  316.  Effect  of  Termination 
Decree  or  Relinquishment;  Attack 

(a)(1)  Upon  the  termination  of 
parent^  rights,  either  through  a 
voluntary  relinquishment  or  court 
decree,  the  parent  who  relinquished  or 
who  was  the  subject  of  the  petition 
thereupon  ceases  to  be  the  legal  parent 


of  the  child  as  to  whom  rights  have  been 
terminated,  as  set  forth  in  Section  104  of 
this  Act. 

(2)  Any  parent  vsdiose  relationship 
with  his  or  her  child  has  been 
terminated  has  no  right  to  notice  of 
proceedings  for  the  adoption  of  the  child 
by  another,  nor  has  the  parent  any  right 
to  object  to  the  adc^tion  or  otherwise  to 
participate  in  the  proceedings. 

(3)  Tlie  legal  parent-child  relationship 
may  be  terminated  witii  respect  to  one 
parent  without  affecting  the  legal 
relationship  between  the  child  and  the 
other  parent. 

(b)(1)  If  the  validity  of  a 
relinquishment  or  court  order 
terminating  parental  rights  with  respect 
to  a  child  is  challenged  in  a  court  of  this 
state,  the  court  in  which  such  challenge 
is  filed  shall  cause  notice  to  be  issued  to 
any  agency  to  which  the  child  was 
relinquished  which  is  presently 
responsible  for  the  child,  which  placed 
the  child  for  adoption,  or  which 
provided  post-placement  services.  Upon 
receipt  of  notice,  the  agency  shall  cause 
notice  to  be  issued  to  ^  cMd;  if  the 
child  has  been  adopted,  to  the  adoptive 
parents  and  any  person  or  agency  which 
was  legally  responsible  for  the  child 
prior  to  the  adoption;  and  if  the  child 
has  not  been  adopted,  to  the  prospective 
adoptive  parents,  if  any,  and  the  person 
or  agency  legally  responsible  for  the 
child.  Such  notice  shall  inform  the 
parties  of  the  pendency  of  the  challenge 
and  of  their  right  to  be  heard  regarding 
such  challenge.  ’The  agency  issuing  such 
notice  shall  certify  to  the  court  in  which 
the  attack  was  filed  that  the 
requirements  of  this  subsection  have 
been  met. 

(2)  If  the  validity  of  a  relinquishment 
or  court  order  terminating  parental 
rights  is  challenged  in  a  court  of  any 
other  jurisdiction,  any  agmicy  of  this 
state  which  learns  of  such  challenge  by 
any  means  shall  notify  the  adoptive 
parents  or  proposed  adoptive  parents,  if 
any,  of  the  pendency  of  a  proceeding 
wltich  may  affect  their  status  with 
respect  to  the  child. 


Commentary  to  Section  316 

Subsection  (a).  The  provision  follows 
the  traditional  approach  of  divesting 
both  parent  and  (^d  of  all  rights,  duties 
and  obligations  towards  one  another, 
except  that  the  child’s  ri^t  to  inherit 
from  his  birth  parent  is  terminated  only 
upon  a  final  order  of  adoption.  See 
M.S.A.A.  §  104.  ’This  api^ach  is 
consistent  with  a  public  policy 
commitment  to  the  best  interests  of  the 
child. 
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Subsection  (2)  underscores  the  finality 
of  the  decree  and  the  fact  that  following 
termination  a  parent  will  have  no 
standing  to  object  to  an  adoption  or 
other  planning  on  behalf  of  the  child. 
Although  the  birth  parent  has  no  "right” 
to  notice  of  adoption  proceedings, 
however,  the  court  may  allow  a  parent 
to  receive  notice  and  be  given  an 
opportunity  to  be  heard  in  matters 
involving  ^e  child,  where  other  parties 
do  not  object  to  such  involvement.  See 
M.S.A.A.  §§  104(c)  (commentary),  403(c). 
Moreover,  a  parent  who  requests  such 
notification  ^m  an  agency  shall  have 
the  right  to  be  informed  of  the  child's 
adoption,  or  of  the  failue  of  the  agency 
to  place  a  relinquished  child  for 
adoption  within  a  specified  time.  See 
M.S.A.A.  §  307. 

A  termination  decree  also  affects  the 
child’s  relationship  only  with  the  parent 
who  was  the  subject  of  the  petition. 

Subsection  (h).  Whenever  a 
relinquishment  or  termination  decree  is 
collaterally  attacked,  the  child  and  any 
adoptive  or  prospective  adoptive 
parents  clearly  have  a  vital  stake  in  the 
outcome  of  the  action.  They  and  the 
other  persons  or  agencies  which  have  an 
interest  in  the  child  should  be  provided 
with  notice  and  made  parties  to  a 
collateral  attack.  This  provision  assures 
a  complete  examination  of  the  issues, 
and  apprises  all  interested  parties  of  the 
potential  modification  in  the  legal  status 
of  the  child. 

More  important,  however,  providing 
notice  to  adoptive  or  proposed  adoptive 
parents  prevent  their  belated  discovery 
of  a  matter  of  critical  importance  to 
them.  For  prospective  adoptive  parents, 
the  possible  reversal  of  the  termination 
of  parental  rights  may  affect  their 
decision  to  commence  adoption 
proceedings.  For  adoptive  parents  this 
early  notification  and  perhaps, 
intervention  in  the  collateral  attack 
proceedings  may  prevent  an  extended 
legal  battle  with  potential  harmful 
consequences  for  the  child. 

The  agency  serves  as  a  conduit  for  the 
provision  of  notice  in  these  cases.  This 
protects  the  anonymity  of  the  birth  and 
adoptive  parents,  and  prevents  birth 
parents  fi'om  discovering  the 
whereabouts  of  a  child  as  to  whom  they 
have  no  rights  at  that  point 

Agencies  of  one  state  which  learn  of  a 
collateral  attack  filed  in  another 
jurisdiction  are  required  to  notify  the 
adoptive  or  prospective  adoptive 
parents  of  the  challenge.  An  agency  in 
the  second  jurisdiction  will  probably 
inform  any  agency  of  the  first  state 
which  is  or  has  been  legally  responsible 
for  the  child,  but  the  duty  to  notify 
applies  regardless  of  the  means  by 


which  the  local  agency  discovers  the 
fact  that  a  challenge  has  been  filed. 

For  additional  discussion  of  these 
issues,  see  M.S.A.A.  S  406(c) 
(commentary). 

Section  317.  Appointment  of  Counsel  in 
Judicial  Proceedings  To  Terminate 
Parental  Rights 

(a) (1)  In  any  judicial  proceeding  to 
terminate  parental  rights,  the  court  shall 
appoint  counsel  to  represent  the 
separate  interests  of  the  child,  and  for 
any  indigent  parent  who  is  without 
counsel,  if  the  petition  is  for  involuntary 
termination  of  parental  rights. 

(2)  In  any  other  judicial  proceeding  to 
terminate  parental  rights,  the  court  may 
appoint  counsel  to  represent  the 
separate  interest  of  the  child  or  of  any 
other  party  where  the  court  finds  that 
the  interests  of  the  child  or  of  such  party 
may  not  be  adequately  represented.  The 
court  may  assign  the  costs  of  such, 
representation  as  it  deems  appropriate. 

(3)  Any  parent  entitled  to  counsel  may 
waive  his  right  to  counsel  pursuant  to 
Section  3119(c)  of  this  Act. 

(b)  Counsel  appointed  by  the  court  for 
the  child  or  for  an  indigent  parent  may 
initiate  an  appeal  of  any  decree  or 
disposition  tiiat  he  determines  to  be 
adverse  to  the  best  interest  of  the  child. 

(c)  Cotmsel  appointed  pursuant  to  this 
section  shall  be  compensated  for 
reasonable  fees,  as  approved  by  the 
court. 

*  *  *  *  « 

Commentary  to  Section  317 

Subsection  (a).  Several  courts  and 
legislatures  have  articulated  a  right  to 
counsel  for  parents  whose  rights  with 
respect  to  a  child  are  subject  to 
involuntary  termination.  The  child’s 
right  to  counsel  in  the  same  action, 
although  less  widely  recognized,  is 
granted  in  the  Model  Act  on  the 
principle  that  the  fundamental  right  of 
family  integrity  is  as  much  the  cMd’s  as 
the  parent’s,  and  so  should  receive  the 
same  protection.  Since  the  child’s 
interests  are  not  synonymous  with  those 
of  the  parent  or  the  petitioner,  only 
separate  counsel  for  the  child  can 
adequately  protect  the  child’s  ri^ts. 

The  role  of  counsel  for  the  clmd  in 
termination  proceedings,  as  in  child 
neglect  proceedings,  offen  poses  a 
dilemma  to  the  persons  appointed  to  act 
in  this  capacity.  During  all  stages  of 
judicial  proceedings  to  terminate 
parental  rights,  the  child’s  counsel  may 
examine,  cross-examine,  subpoena 
witnesses,  and  offer  testimony.  The 
child’s  counsel  shall  be  an  advocate  for 
the  child  to  ensure  that  the  best  possible 
permanent  placement  plan  is  made  for 
the  child.  To  ascertain  the  child’s 


wishes,  feelings,  attachments,  and 
attitudes,  the  child’s  counsel  must 
conduct  interviews  with  persons  having 
contact  with  and  knowledge  of  the  child, 
as  well  as  consult  with  the  child  himself. 

Subsection  (a)(2)  allows  the  court  the 
discretion  to  appoint  counsel  for  a  child 
or  another  party  in  any  judicial 
proceeding  to  terminate  parental  rights. 
The  court  may,  for  example,  choose  to 
appoint  counsel  for  a  parent  who  is 
placing  his  child  directly  because  of  the 
potential  for  exploitation  of  the  parent 
by  imscnipulous  third  parties,  llie  costa 
for  legal  representation  in  situations 
such  as  this  should  not  necessarily  be 
borne  by  the  coml,  if  there  are  pa^es 
against  whom  such  costs  could  be 
appropriately  assessed. 

The  provision  for  appointment  of 
counsel  is  not  intended  to  limit  a  party’s 
right  to  waive  legal  representation,  or  to 
appear  before  the  court  pro  se. 

Subsection  (b).  Hiis  subsection 
authorizes  counsel  appointed  for  the 
child  or  for  an  indigent  parent  to  file  an 
appeal  of  any  court  action  which 
counsel  finds  to  be  contrary  to  the 
child’s  best  interest. 

Subsection  (c).  This  provision  assures 
payment  of  appointed  counsel  for  work 
performed  on  behalf  of  a  client.  Counsel 
both  for  the  child  and  for  an  indigent 
parent  will  be  compensated  for 
representing  their  clients  in  the  taking  of 
an  appeal. 

Section  318.  Authority  and  Duties  of 
Guardian  of  Child’s  Person 

fa)  The  guardian  of  the  child’s  person 
has  the  authority  without  limitation: 

(1)  To  consent  to  marriage,  enlistment 
in  the  military  service  of  the  United 
States,  and  any  medical,  psychiatric,  or 
surgical  treatment:  and  to  ensure  that 
the  child  has  legal  representation  in 
legal  actions: 

(2)  To  serve  as  custodian,  unless 
another  person  or  authorized  agency  has 
been  appointed  custodian  by  court 
order,  and 

(3)  To  consent  to  adoption  of  the  child 
unless  the  child  has  a  living  parent 
whose  rights  have  not  been  terminated. 

(b)  The  guardian  of  the  child’s  person 
has  the  responsibility  to  ensure  that  the 
child  receives  adequate  support,  care, 
and  niulure. 

(c)  The  guardian  of  the  child’s  person 
or  his  designee  has  the  duty  of 
reasonable  visitations  when  he  does  not 
have  physical  custody  of  the  child, 
except  to  the  extent  that  the  right  to 
visitation  is  limited  by  court  order. 

(d)  An  individual  appointed  as 
guardian  of  the^child’s  person  pursuant 
to  Section  306  or  314  of  this  Act  shall 
report  to  the  cotirt  within  ninety  days  on 
a  permanent  plan  for  the  child.  At  least 
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every  six  months  thereafter,  a  report 
shall  be  made  to  the  court  on  the 
implementation  of  such  plan. 

***** 

Commentary  to  Section  318 

This  definition  of  the  authority  and 
duties  of  the  child’s  guardian  draws 
upon  the  pertinent  provision  of  the  HEW 
Model  Family  Coiu^  Act.  See  also  M. 
Goldberg.  Legislative  Guides  for  the 
Termination  of  Parental  Rights  and 
Responsibilities  and  the  Adoption  of 
Children  (U.S.  Dept  of  HEW  Pub.  No. 
394, 1961). 

liie  Model  Act  requires  that  the  court 
appoint  a  named  individual,  not  an 
agency,  as  guardian  of  the  child's 
person.  The  individual  so  appointed 
may,  of  course,  be  an  employee  of  an 
agency  acting  in  an  official  capacity. 
Vesting  the  duties  and  responsibilities  of 
the  child’s  guardian  in  a  specific 
individual,  rather  than  the  more  diffuse 
notion  of  an  “agency.”  may  heighten  the 
guardian’s  sense  of  responsibility  for  the 
care  of  the  child;  it  should  also 
contribute  to  the  court’s  ability  to  hold 
the  guardian  accountable  for  die 
discharge  of  those  duties  and 
responsibilities. 

Section  319.  Restoration  of  Legal  Parent* 
Child  Relationship  at  Majority 

(a)  Whenever  a  child  as  to  whom 

parental  rights  have  been  terminated 
reaches  the  age  of  majority  without 
having  been  adopted,  the  child  or  the 
parent  whose  ri^ts  were  terminated 
with  respect  to  the  child  may  petition 
the  [  ]  court  for  an  order  restoring 

a  previous  legal  parent-child 
relationship. 

(b) (1)  Notice  of  the  petition  shall  be 
personally  served  upon  the  person  with 
respect  to  whom  the  petitioner  seeks 
restoration  of  the  legal  parent-child 
relationship. 

(2)  The  court  may  not  adjudicate  such 
a  petition  unless  the  notice  required  by 
subsection  (b)(1)  hereof  is  effected. 

(c) (1)  'The  court  shall  grant  an 
uncontested  petition  to  restore  the  legal 
parent-child  relationship  as  a  matter  of 
right. 

(2)  Where  a  parent  contests  a  child’s 
petition  for  restoration  of  the  legal 
parent-child  relationship,  the  court  in 
considering  whether  to  grant  the 
petition,  shall  determine  whether 
granting  the  p>etition  would  result  in  the 
restoration  of  any  significant  right  which 
the  child  has  lost  through  termination  of 
the  legal  parent-child  relationship,  and 
shall  be  guided  by  such  determination. 

(3)  Where  a  child  contests  a  parent’s 
petition  to  restore  the  legal  parent;-child 
relationship,  the  court  shall  dismiss  the 
petition. 


(d)  The  [  ]  court  in  which  die 

legal  parent-child  relationship  was 
terminated  may,  on  its  own  motion, 
order  the  restoration  of  the  legal  parent- 
child  relationship,  provided  t^t  all 
requirements  of  subsections  (a)  through 
(c)  hereof  are  met 

(e)  For  the  purpose  of  this  Section  318 
only,  “child”  means  the  person  whose 
parent’s  rights  were  terminated. 

***** 

Commentary  to  Section  319 

This  section,  like  the  restoration  of 
rights  provided  for  by  section  307  of  the 
Model  Act,  provides  a  means  by  which 
a  party  to  the  parent-child  relationship 
may  seek  nullification  of  the  prior  legal 
action  terminating  that  relationship. 

TITLE  IV.  ADOPTION  PROCEEDINGS 
Section  401.  Adoption  Petition 

(a) (1)  Any  adult  for  whom  a  family 
assessment  has  been  completed  and 
approved  pursuant  to  Section  205  or  206 
of  this  Act  may  petition  the  court  for  the 
adoption  of  a  child. 

(2)  If  the  petitioner  has  a  spouse 
living,  both  spouses  shall  join  in  the 
petition,  except  that: 

(A)  a  married  person  may  petition 
without  the  joinder  of  his  spouse  or.  a 
showing  of  good  cause  therefor;  and 

(B)  if  either  spouse  is  a  parent  of  the 
child  to  be  adopted,  that  spouse  need 
not  join  in  the  petition,  but  shall  consent 
to  the  adoption  in  accordance  with 
Section  404(b)  of  this  Act 

(b) (1)  A  petition  for  adoption  shall  be 

filed  by  the  prospective  adoptive  parent 
in  the  [  ]  court  where  the  petitioner 

resides  or  where  the  agency  which 
placed  the  child  has  its  principcd  place 
of  business. 

(2)  A  petition  for  adoption  shall  be 
filed  within  twelve  months  of  the  time 
the  child  was  placed  for  adoption  with 
te  petitioner,  except  that  in  an  adoption 
of  a  child  placed  pursuant  to 
subsections  (a)(2)  through  (a)(4)  of 
Section  204  of  this  Act  a  petition  for 
adoption  must  be  filed  within  thirty 
days  of  such  placement 

(3)  Except  where  the  petitioner  is  a 
stepparent  of  the  child  to  the  third 
degree  or  closer,  no  petition  for  adoption 
may  be  filed  until  all  parental  rights 
over  the  child  have  been  relinquished  or 
terminated  in  accordance  with  the  laws 
of  this  state  or  of  another  jurisdiction. 

(c)  The  petition  for  adoption  shall  be 
verified  and  shall  state: 

(1)  the  name  of  the'child  to  be 
adopted,  the  date  and  place  of  the 
child’s  birth,  and  the  date  of  the  child’s 
placement  for  adoption  in  the  home  of 
the  adoptive  petitioner; 


(2)  the  name  of  the  agency  or  person 
or  persons  having  authority  to  consent 
to  the  adoption  of  the  child,  and  the 
source  of  that  authority; 

(3)  the  name,  residency,  and  date  of 
bi^  of  the  petitioner; 

(4)  that  the  petitioner  is  an  adult  for 
whom  a  family  assessment  has  been 
completed  and  approved  pursuant  to 
Section  205  or  Section  206  of  this  Act; 

(5)  the  marital  status  of  the  petitioner 
induding  if  the  petitioner  is  married  the 
date  and  place  of  the  marriage  and  if 
both  spouses  are  not  joined  in  the 
petition,  the  reason  therefor  and  the  full 
name  of  the  spouse  of  the  petitioner; 

(6)  that  the  child  is  legally  free  for 
adoption,  or  that  the  spouse  of  the 
petitioner  is  the  parent  of  the  child  or 
the  petitioner  is  a  relative  to  the  third 
degree  or  doser,  and  that  the  parents 
have  consented  or  intend  to  consent  to 
the  adoption  of  the  child; 

(7)  that  a  subsidy  has  or  has  not  been 
approved  for  the  child  to  be  adopted; 

(8)  a  description  and  estimate  of  value 
of  any  property  of  the  child  to  be 
adopted; 

(9)  the  name  to  be  used  for  the  child 
after  adoption;  and 

(10)  that  all  documents  required  by 
law  to  be  filed  with  the  petition  are 
filed. 

(d)  The  following  documents  shall  be 
filed  with  the  petition: 

(1)  A  certified  copy  of  the  birth 
certificate  of  the  child  to  be  adopted  or, 
if  unavailable,  a  statement  e^qilaining 
such  unavailability. 

(2)  With  respect  to  each  of  the  parents 
of  the  child  to  be  adopted: 

(A)  a  certified  copy  of  the  court  decree 
terminating  parental  rights;  or 

(B)  the  original  relinquishment 
executed  by  the  parent;  or 

(C)  if  the  adoptive  petitioner  is  a 
Stepparent  of  the  child  or  a  relative  of 
the  child  to  the  third  degree  or  closer,  a 
written  notarized  or  ceiled  consent  of 
the  parent  to  the  child’s  adoption  by  the 
petitioner,  if  consent  has  been 
previously  given. 

(3)  If  the  person  or  agency  claiming 
authority  to  consent  to  the  adoption  is 
not  the  parent  of  the  child  or  the  agency 
to  which  the  child  was  relinquished 
pursuant  to  Section  303  of  this  Act 

(A)  a  certified  copy  of  the  court  order 
appointing  that  person  or  an  agency 
representative  as  the  guardian  of  the 
child;  or 

(B)  other  proof  of  authority  to  consent 
to  thie  adoption. 

(4)  Affidavits,  executed  by  the 
petitioner  and  by  the  person  or  agency 
with  authority  to  consent  to  the 
adoption,  of  all  costs  associated  with 
the  adoption. 
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(5)  A  record,  complied  by  the  agency 
wUch  placed  the  child  in  die  home  of 
the  adoptive  petitioner  or  which  has 
provided  seridces  with  respect  to  an 
adoptive  placement  made  by  a  parent, 
which  represents  a  preplacement  history 
of  the  child,  the  prospective  adoptive 
parents,  and  the  birth  parents,  lliis 
record  shall  include  all  reports  formerly 
prepared  pursuant  to  sections  205,  206, 
303, 312,  and,  if  the  child  had  earlier 
been  unsuccessfully  placed  in  an 
adoptive  home,  207  of  this  Act  If  the 
required  reports  are  not  available,  the 
record  shall  state  the  reasons  for  such 
unavailability  and  the  efforts  made  to 
obtain  the  information  such  reports 
would  have  contained. 
***** 

Commentary  to  Section  401 

Subsection  (a).  This  subsection 
establishes  that  any  adult  may  adopt  a 
child  so  long  as  he  is  approved  after  a 
family  assessment  has  been  completed. 
There  is  no  requirement  that  adoptive 
parents  be  married.  If  the  prospective 
adoptive  parent  is  married,  both  spouses 
generally  must  join  the  petition  to  adopt 
a  child.  However,  the  good  cause 
exception  will  permit  an  individual  who 
is  legally  separated  or  whose  divorce  is 
not  final,  for  example,  to  adopt  a  child 
individually.  The  joinder  of  spouses  is 
also  not  required  in  stepparent 
adoptions. 

Subsection  (b).  Because  each  state 
already  has  a  court  or  courts  designated 
to  handle  adoption  matters,  this 
provision  is  written  to  allow  the 
legislature  to  simply  insert  the  name  of 
the  proper  state  court.  It  is  highly 
desirable  that  the  adoption  court  be  one 
which  has  expertise  in  children’s 
matters,  and  which  has  the  stature  of  a 
trial  court  of  general  jurisdiction.  See 
M.S.A.A.  S  105  (Commentary). 
Furthermore,  under  most  existing  state 
laws,  venue  for  an  adoption  proceeding 
may  lie  in  the  court  of  either  the 
petitioner's  residence  or  the  agency’s 
principal  place  of  business,  and  the 
Model  Act  follows  this  tradition. 

The  court  is  explicitly  required,  in 
receiving  the  adoption  petition,  to  assure 
that  an  adoption  proceeding  is 
appropriate  in  light  of  the  requirement 
that  parental  rights  be  previously 
terminated.  See  M.S.A.A.  S  202 
(Commentary).  Particularly  in  cases  of 
intercountry  adoptions,  this  requirement 
will  raise  questions  of  comity  which  the 
court  should  resolve  consistently  with 
the  best  interests  of  the  child.  Federal 
law  requires  that  any  child  granted 
admission  to  the  cotmtry  for  adoption 
must  be  classified  as  an  "eligible 
orphan’’  under  the  Immigration  and 


Nationality  Act  8  U.S.C.  S  HOI  (1970), 
and  the  regulations  pursuant  thereto.  A 
state  court  may  choose  to  recognize  the 
validity  of  a  relinquishment 
abandonment  or  termination  of  parental 
rights  simply  on  the  basis  that  the  child 
was  allowed  to  entered  the  country  as 
an  eligible  orphan  under  the  federal 
Immigration  and  Nationality  Act 

Siiwar  questions  are  raised  in 
interstate  adoption  cases  as  well, 
although  between  states  principles  of 
full  faith  and  credit  apply.  See  generally 
M.S.AJ^  8  106(a). 

Subsection  (c).  The  required  contents 
of  the  adoption  petition  are  self- 
explanatory.  It  should  be  noted  that  the 
source  of  authority  to  consent  referred 
to  in  subsection  401(c)(2)  would  include 
court-ordered  legal  guardianship,  the 
execution  of  a  relinquishment  or  any 
process  by  which  a  foreign  jurisdiction 
might  assign  the  authority  to  consent  to 
the  child’s  adoption. 

If  unchallenged  or  proven  as  fact  at 
the  adoption  hearing,  the  required 
statements  of  the  petition  establish  the 
legal  prerequisites  to  the  granting  of  the 
adoption. 

Subsection  (d).  The  documents 
required  to  be  submitted  with  the 
adoption  are  also  largely  self- 
explanatory.  The  provision  regarding 
"other  proof  of  authority  to  consent" 
refers  to  the  documentation  of  the 
source  of  authority  to  consent,  such  as  a 
copy  of  a  court  order  or  an  executed 
relinquishment,  or  a  dociunent  issued  by 
a  foreign  jurisidction  which  assigns  the 
right  to  consent,  see  M.S.A.A. 
(Commentary). 

Together  with  the  agency  report  on 
the  adoptive  placement,  which  will  be 
submitted  prior  to  or  at  the  hearing, 
these  documents  constitute  the  body  of 
proof  which  the  court  will  reply  upon  in 
ruling  upon  the  petition.  Only  in 
stepparent  and  relative  adoptions  is  the 
parent’s  direct  consent  to  adoption 
allowed  to  substitute  for  proof  of  prior 
termination  of  parental  ri^ts;  in  these 
adoptions  a  separate  proceeding  to 
terminate  parental  ri^ts  is  not  required. 

Section  402.  Report  on  Child’s  Placement 
for  Adoption;  Agency  Responsibilities 

(a)  The  adoption  hearing  shall  not  be 
held  until  a  report  has  been  submitted  to 
the  court  by  an  agency  verifying  the 
statements  in  the  petition  and  assessing 
the  adjustment  of  the  petitioner  and 
prospective  adoptee  to  the  adoptive 
parent-child  relationship.  The  report 
shall  be  based  upon  a  study  of  the  entire 
period  of  the  placement  for  adoption, 
shall  incorporate  the  reports  of  the 
placement  agency  regarding  placement 
supervision,  and  shall  address  any 
matters  which  the  agency  or  individual 


making  the  effort  deems  relevent  to  the 
court’s  determination  whether  the 
adoption  is  suited  to  the  needs  and 
interests  of  the  prospective  adoptee.  The 
report  and  a  recommendation  to  the 
court  as  to  whether  the  adoption 
petition  should  be  granted  shall  be  filed 
at  any  time  within  forty-five  days  after 
the  filing  of  the  adoption  petition,  and 
shall  become  a  permanent  part  of  the 
coxui  record  of  the  adoption. 

(b)  Where  the  adoptive  petitioner  is  a 
stepparent  of  the  child  or  a  relative  to 
the  third  degree  or  closer,  the  report 
required  by  subsection  (a)  hereof  shall 
also  include  evidence  that  the  parent 
who  consented  to  the  adoption  pursuant 
to  Section  401(d)(2)(C)  of  this  Act  has 
been  interviewed  by  an  agency 
regarding  the  wishes  of  such  parent  with 
respect  to  the  adoption  of  the  child.  The 
report  shall  also  contain  a  statement  by 
the  agency  which  interviewed  the  parent 
that  &e  consent  to  the  adoption  was 
informed  and  voluntary. 
***** 

Commentary  to  Section  402 

Subsection  (a).  Adoption  laws 
typically  require  an  evaluation  of  the 
adoptive  placement  for  the  court.  The 
report  required  by  this  section  is  to  be 
distinguished  from  the  record  which 
must  be  submitted  with  the  adoption 
petition  pmsuant  to  Section  401(d)(5)  of 
the  Model  Act.  The  latter  is  a  record  of 
the  child’s  social  and  medical 
background  and  preplacement  history, 
including  pertinent  information  and 
history  on  the  birth  parents.  The  report 
required  here  focuses  upon  the  adoptive 
placement  and  the  adjustment  of  the 
child  and  adoptive  petitioners  to  one 
another. 

The  section  is  designed  to  allow  the 
court  some  flexibility  in  obtaining  the 
required  report  The  court  may  order  an 
uninvolved  agency  to  prepare  an 
investigative  report  after  the  adoption 
petition  is  filed.  Some  courts,  however, 
may  deem  it  appropriate  to  accept  such 
a  report  from  the  agency  which  placed 
the  child  or  which  monitored  a 
placement  by  a  parent.  In  these  cases, 
the  report  might  be  submitted  at  the 
same  time  as  the  adoption  petition  in 
order  to  expedite  the  court  hearing. 

Subsection  (b).  Because  the  great 
majority  of  adoptions  by  stepparents  or 
relatives  will  foUow  a  “placement” 
which  has  received  no  court  or  agency 
scrutiny,  and  because  parental  rights 
will  be  cut  off  at  adoption,  the  Model 
Act  here  provides  for  protection  of  the 
right  of  the  parent  to  be  fully  informed 
before  consenting  to  the  child’s  adoption 
by  another. 
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Section  403.  Request  for  Hearing; 
Appointment  of  Guardian  Ad  Litem; 
Notice 

(a)  The  petition  for  adoption  shall  be 
accompanied  by  a  request  for  a  hearing 
and  the  court  shall  fix  a  date  therefor 
not  more  than  ninety  days  from  the  time 
of  filing  of  the  petition.  The  court  for 
good  cause,  may  postpone  the  hearing  to 
a  date  certain,  subject  to  the 
requirement  in  Section  405(c)  of  this  Act 
that  final  disposition  be  made  within 
twelve  months  of  the  filing  of  the 
petition. 

(b)  If,  on  the  basis  of  the  petition  for 
adoption  and  the  accompanying 
documents,  the  court  determines  that 
there  is  no  person  or  agency  with  clear 
authority  to  consent  to  the  adoption  of 
the  child,  it  shall  appoint  a  guardian  ad 
litem  who  shall  have  the  authority  to 
consent  to  the  adoption. 

(c) (1)  Written  notice  of  the  hearing 
shall  be  served  upon  the  prospective 
adoptee,  the  prospective  adoptee’s 
gua^an  and  any  guardian  ad  litem,  the 
agency  submitting  the  investigative 
report  required  by  Section  402  of  this 
Act,  the  agency  which  made  the 
adoptive  placement  any  agency  which 
referred  the  child  for  placement  for 
adoption,  and  any  agency  which 
reported  on  an  adoptive  placement 
made  by  a  parent.  Notice  shall  be 
effected  at  least  five  days  prior  to  the 
adoption  hearing. 

(2)  Notice  of  the  hearing  shall  also  be 
given  to  the  birth  parent  of  the 
prospective  adoptee  provided: 

(A)  there  exists  a  prior  written 
agreement  between  the  birth  parent  and 
the  adoptive  petitioner  that  such  notice 
be  given;  or 

(B)  the  notice  is  to  a  birth  parent  who 
has  consented  or  intends  to  consent  to 
the  adoption  of  his  child  by  the 
stepparent  of  the  child  or  by  a  relative 
to  &e  third  degree  or  closer. 

(3)  Due  notice  to  the  guardian  or 
guardian  ad  litem  shall  be  deemed 
notice  to  the  prospective  adoptee  if  the 
prospective  adoptee  is  less  than 
fourteen  years  of  age. 

(4)  Any  person  entitled  to  notice  of  the 
hearing  may  waive  same  in  writing  at 
any  time. 

(d)  The  hearing  shall  be  open  only  to 
persons  entitled  to  receive  notice,  their 
counsels,  and  other  persons  the  court 
finds  necessary  or  appropriate  to  assist 
in  determining  whether  to  grant  the 
petition,  except  that  the  comi  shall  open 
the  hearing  to  other  persons  upon  the 
request  and  consent  of  the  adoptive 
petitioner  and  a  prospective  adoptee  age 
ten  or  older. 

*  •  *  *  « 


Commentary  to  Section  403 

Subsection  (a).  State  adoption  statutes 
have  commonly  required  that  the 
prospective  adoptee  reside  in  the 
adoptive  petitioner’s  home  for  a 
minimum  period  of  time  before  the 
adoption  petition  is  filed,  or  before  the 
court  hearing  on  the  petition  is  held  or 
the  final  adoption  decree  is  entered.  The 
usual  minimum  placement  period  is  six 
months.  Many  of  these  states  provide 
for  the  court  to  waive  the  minimum 
waiting  period,  however,  and  a  few 
states  leave  the  matter  completely 
within  the  discretion  of  the  court. 

The  Model  Act  adopts  the  approach  of 
this  last  category  of  states.  The  amount 
of  time  required  before  the  court  can  be 
assured  that  the  parties  have 
established  a  stable  relationship— one 
which  can  be  assessed  for  its  adequacy 
in  meeting  the  adoptee’s  interests — 
should  be  left  to  the  discretion  of  the 
court  There  may  be  many  cases — for 
example,  adoptions  by  familiar 
stepparents  or  relatives  or  by  foster 
parents  who  have  already  cared  for  a 
child  for  a  lengthy  period — in  which  an 
arbitrarily  imposed  preadoptive 
placement  period  would  needlessly 
delay  a  child’s  adoption.  Allowing  the 
court  to  evaluate,  with  the  assistance  of 
the  reporting  agency,  the  best  length  of 
time  for  the  placement  in  each  particular 
case  serves  to  increase  the  options 
available  to  the  court  and  parties 
involved,  a  desirable  goal  in  an  area 
such  as  family  relationships  where 
individual  situations  vary  greatly. 

Subsection  (b).  This  provision  has  the 
limited  purpose  of  facilitating,  where 
appropriate,  the  adoption  or  domestic 
re-adoption  of  a  foreign  child  whose 
parental  status  and  guardianship  is 
imclear.  A  child  freed  for  adoption  in  a 
foreign  country  may  enter  the  United 
States  under  an  "eligible  orphan’’  visa 
without  a  guardian  as  defined  by  the 
law  of  the  receiving  state  or  the  child’s 
home  country.  See  8  U.S.C.  8 1101.  The 
court  has  the  discretion  to  appoint  a 
guardian  ad  litem  with  the  ri^t  to 
consent  to  the  adoption  of  the  child  if 
the  adoption  appears  to  be  in  the  child’s 
interests. 

The  need  for  a  guardian  ad  litem 
under  this  subsection  should  not  arise  in 
domestic  adoption  situations,  for 
example,  in  interstate  adoptions.  If  there 
seems  to  be  no  one  with  clear  authority 
to  consent  to  the  child’s  adoption,  the 
court  should  take  whatever  steps  are 
necessary  to  clarify  the  child’s  status 
under  the  law  of  the  appropriate  state, 
or  to  terminate  parental  ri^ts  and 
appoint  a  guardian  of  the  child  pursuant 
to  Section  314. 


Subsection  (c).  Notice  of  the  adoption 
hearing  must  be  given  to  those  persons 
or  agencies  likely  to  have  an  interest  in 
the  proceeding.  Ordinarily,  birth  parents 
will  not  be  among  this  group,  since 
parental  rights  with  respect  to  the  child 
will  have  been  terminated.  However,  in 
adoptions  by  stepparents  or  relatives — 
the  only  cases  in  which  the  parent 
consents  directly  to  the  adoption  rather 
than  relinquishi^  or  obtaining 
volimtary  termination  of  parental 
rights — ^e  parent  has  a  right  to  notice 
of  the  hearing.  In  these  cases,  it  is 
presumed  that  the  parent  may  continue 
to  be  at  least  indirectly  involved  with 
the  child  by  virtue  of  fte  ties  between 
the  child’s  adoptive  and  birth  parents. 
Birth  parents  also  receive  notice  in 
those  cases  where  there  is  a  written 
agreement  so  directing  between  the 
adoptive  and  birth  parents. 

Subsection  (d).  Because  of  the 
personal  nature  of  the  proceedings, 
adoption  hearings,  like  other  juvenile 
and  domestic  relations  proceedings, 
have  traditionally  been  closed  to  the 
general  public  in  order  to  make  the 
proceedings  more  intimate  and  family- 
centered.  However,  some  families  may 
prefer  a  public  hearing  as  a  symbol  of 
their  open  acceptance  of  the  adoptee 
and  the  adoption  process.  This  provision 
allows  the  persons  directly  concerned 
with  the  adoption  proceeding  to  choose 
the  type  of  hearing  they  prefer. 

Section  404.  Who  May  Consent  to 
Adoption 

(a) (1)  A  final  decree  of  adoption  shall 
not  be  issued  unless  the  consent  or 
consents  required  by  this  Section  404 
have  been  obtained  and  the  rights  of  the 
parents  of  the  prospective  adoptee  and 
of  any  other  persons  or  agencies  which 
would  otherwise  be  required  to  consent 
have  been  abrogated  or  barred  pursuant 
to  Sections  303,  306,  314,  and  404(c)  of 
this  Act 

(2)  Except  for  the  consent  of  a  child 
pursuant  to  subsection  (b)(2)  of  this 
section,  it  shall  be  sufficient  evidence  of 
consent  for  the  person  or  agency 
consenting  to  the  adoption  to  file  with 
the  court  a  written  notarized  or  certified 
statement  of  consent  The  consent  of  a 
child  shall  be  given  only  before  the 
court  and  such  conseAt  shall  be  in 
writing,  unless  the  court  for  good  cause 
permits  verbal  or  other  expression  of 
consent 

(b)  Consent  to  the  adoption  of  the 
child  by  the  adoptive  petitioner  shall  be 
obtained  from: 

(1)  (A)  a  parent  of  the  prospective 
adoptee  if  Uie  adoptive  petitioner  is  a 
stepparent  of  the  prospective  adoptee  or 
a  relative  to  the  third  degree  or  closer, 
and  the  rights  of  such  parent  with 
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respect  to  the  child  have  not  been 
terminated;  or 

(B)  the  agency  to  which  the 
prospective  adoptee  was  relinquished 
by  a  parent  pursuant  to  Section  303  of 
t^  Act;  or 

(C)  the  guardian  of  the  child’s  person; 
or 

(D)  the  guardian  ad  litem  of  the  child, 
appointed  by  the  court  pursuant  to 
subsection  (b)  of  Section  403  of  this  Act; 
and 

(2)  the  prospective  adoptee,  if  the 
prospective  adoptee  is  at  least  ten  years 
of  age.  A  child  under  the  age  of  ten 
years  and  more  than  seven  years  of  age 
shall  be  consulted  by  the  court  as  to  his 
wishes  and  the  court  shall  consider 
them  together  with  all  the  circumstances 
in  the  case,  but  shall  not  be  bound 
thereby. 

(c)  A  person  or  agency  whose  consent 
is  required  pursuant  to  subsections 
(b)(lKB).  tb)(l)(Q.  (bKl)(D)  of  this 
Section  404  shall  consent  to  the 
adoption  unless  that  person  or  agency 
presents  to  the  court  evidence  which 
raises  a  reasonable  doubt  whether  the 
adoption  would  be  in  the  interest  of  the 
prospective  adoptee.  If  the  court  finds 
that  the  evidence  presented  is 
insufficient  to  warrant  denial  of  the 
petition  for  adoption,  it  may  determine 
the  withholding  of  consent  by  the  person 
or  agency  in  question  to  be  arbitrary  or 
capricious  and  may  issue  a  final  decree 
of  adoption  without  reference  to  the 
withholding  of  consent  by  such  person. 
***** 

Commentary  to  Section  404 

Subsection  (a).  For  an  adoption 
petition  to  be  granted,  it  is  necessary 
that  all  consents  are  obtained  or  waived 
by  the  court  Subsection  (a)(2)  allows  a 
choice  in  the  formality  with  which  most 
of  the  consents  must  be  executed, 
depending  upon  present  state  practice 
with  respect  to  legal  documents.  Several 
states  in  recent  years  have  substituted 
“certification”  of  documents  for  the 
traditional  notarization. 

However,  because  this  Act  requires 
the  consent  of  a  prospective  adoptee  as 
young  as  ten  years  of  age.  the  child's 
consent  demands  greater  protection.  It 
must  be  issued  before  the  court  to 
ensure  that  the  child’s  expression  of 
consent  is  voluntary. 

-  Subsection  (b).  There  are  three 
categories  of  persons  whose  consent  to 
the  adoption  must  be  obtained  if  the 
adoption  petition  is  to  be  granted:  1)  the 
child’s  birth  parent;  2)  the  legal 
guardian,  see  M.SA.A.  §  318,  or  a 
person  functioning  in  the  capacity  of  a 
legal  guardian  for  consent  purposes  [e.g., 
a  guardian  ad  litem,  see  M.S.AA. 

§  403(b)),  or  an  agency  which  accepted 


the  relinquishment  of  the  child,  see 
M.S.A.A.  §  302(f);  and  3)  the  child,  if  age 
ten  or  over. 

The  consent  of  the  parent  or  parents 
of  the  child  to  be  adopted  (the  first 
category  named  above),  however,  will 
be  required  only  in  the  cases  of 
stepparent  and  relative  adoptions.  In  all  • 
other  cases,  parental  rights  will  have 
been  terminated  and  birth  parents  will 
have  no  legal  role  in  the  adoption 
proceeding;  it  vdll  be  the  persons  or 
agencies  in  the  second  category  named 
above  which  will  be  required  to  consent 
to  the  adoption. 

Although  a  child  under  ten  years  of 
age  does  not  have  the  power  to  prevent 
his  adoption  by  withholding  consent — 
since  such  a  cMd  is  not  deemed  capable 
of  definitively  evaluating  his  long-term 
emotional  and  physical  needs — the 
court  is  required  to  consult  prospective 
adoptees  over  the  age  of  seven. 

Although  not  required  to  do  so  by  the 
law.  a  Imowledgeable  and 
compassionate  court  will  consult  a  child 
of  any  age,  according  to  the  child’s 
ability  to  express  an  opinion,  to  discern 
the  d^d’s  wishes,  and  to  evaluate  the 
proposed  adoption  in  light  of  those 
wishes. 

Subsection  (c).  The  prospective 
adoptee,  if  over  ten  years  of  age.  and,  in 
stepparent  and  relative  adoptions,  the 
parent  whose  rights  have  not  been 
voluntarily  or  involuntarily  terminated, 
possess  an  absolute  right  to  refuse  to 
consent  to  the  adoption;  if  consent  is 
withheld,  the  adoption  may  not  take 
place.  Such  is  not  the  case  with  the 
child’s  legal  guardian  ad  litem,  or  with 
the  agency  to  which  the  child  has  been 
relinquished  for  the  purpose  of  adoption. 
The  authority  of  such  an  agency  or 
individual  to  function  as  the  child’s 
protector  and  thus  to  consent  to  the 
child’s  adoption  stems  from  the  parens 
patriae  role  of  the  state.  The  proper 
exercise  of  this  role  may  be  interpreted 
differently  by  the  court  and  the  guardian 
in  an  adoption  proceeding.  In  such 
cases,  the  court’s  discretion  should 
prevail,  and  thus  the  court  may  override 
the  withholding  of  consent  by  such 
person  or  agency.  See  M.S.A.A.  §  103(a) 
(Commentary). 

Section  405.  Disposition  of  Petition 

(a)  At  the  hearing,  if  the  court  finds 
that: 

(1)  the  petitioner  is  an  adult;  and 

(2)  all  consents  to  the  adoption 
required  by  Section  404  of  this  Act  have 
been  obtained,  and  that  all  parental 
rights  with  respect  to  the  child  or  other 
right  to  consent  to  the  adoption  have 
otherwise  been  terminated  or  barred; 
and 


(3)  the  adoption  would  be  in  the 
interest  of  the  prospective  adoptee; 
it  shall  grant  the  petition  and  issue  a 
final  decree  of  adoption. 

(b)  Upon  issuing  a  final  decree  of 
adoption,  the  court  shall  send  or  cause 
to  be  sent  to  the  state  adoption 
administration  a  certified  copy  of  the 
petition  filed  in  that  proceeding,  such  a 
copy  to  be  retained  by  the  State 
adoption  administration  in  accordance 
widi  Section  601(n)  of  this  Act 

(c)  If  the  court  finds  that  one  or  more 
of  the  conditions  specified  in  subsection 
(a)  of  this  Section  405  have  not  been 
satisfied,  and  that  by  continuing  the 
proceeding  for  an  additional  period  the 
deficiency  may  reasonably  be  expected 
to  be  remedied,  it  may  retain  jurisdiction 
of  the  petition  and  postpone  or  continue 
the  hearing  to  a  time  certain,  except  that 
the  court  shall  make  a  final  disposition 
of  the  petition  within  twelve  months  of 
the  date  the  petition  was  filed. 

(d)  If  the  court  finds  the  necessary 
conditions  specified  in  subsection  (a)  of 
this  Section  405  caimot  be  met,  it  shall 
deny  the  petition. 

***** 

>■ 

Commentary  to  Section  405 

Subsection  (a).  The  adoption  hearing 
culminates  the  process  by  which  a  child 
becomes  part  of  a  new,  permanent 
family.  Ilte  court  is  required  to  consider 
all  consents,  other  evidence  introduced 
to  support  the  petition,  and  the 
docmnents  which  embody  the  child’s 
preadoption  history.  All  of  these 
elements  are  necessary  prerequisites  to 
the  granting  of  the  adoption.  I^e  variety 
of  eligibility  criteria  wUch  agencies  may 
use  to  screen  adoptive  parent  applicants 
or  to  match  adoptive  families  with 
specific  children  are  not  statutory 
criteria  which  must  be  met  in  order  for 
an  adoption  to  take  place.  Such 
individual  agency  requirements  may  be 
relevant,  however,  to  determine  whether 
the  adoption  is  in  the  interests  of  the 
adoptee. 

It  should  be  noted  that  the  standard 
by  which  the  court  is  to  be  guided  in 
evaluating  the  proposed  adoption  is  that 
of  the  child’s  “interests,"  and  not  the 
child’s  “best  interests.”  The  court  need 
only  determine  that  it  would  be  better 
for  the  child  if  the  petition  were  granted 
than  if  it  were  not  Imposing  an 
obligation  to  prove  that  this  proposed 
adoption  is  the  best  possible  plan  for  the 
child  would  be  unduly  burdensome. 

Subsection  (b).  When  a  court  issues  a 
final  decree  of  adoption,  a  copy  of  the 
petition  filed  in  that  case  must  be  sent  to 
the  state  adoption  administration,  which 
will  maintain  a  register  of  all  such 
petitions  as  an  aid  to  adoptees  and 
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others  in  search  of  information.  See 
M.S.A.A.  §  601(n]  (and  commentary). 

Subsections  (c)  and  (d).  Subsection  (c) 
provides  the  adoptive  petitioner  a  time 
period  in  which  to  correct  deficiencies  in 
the  presentation  of  his  case,  according 
to  the  requirements  of  subsection  (a). 
The  court  may  grant  a  continuance  or 
postponement  for  this  pmpose  to  a 
specified  future  date.  The  court  should 
grant  such  an  extension,  however,  only 
if  it  anticipates  that  a  successful 
adoption  will  ultimately  result  and  if 
the  uncertainty  involved  in  the  delay 
would  not  be  contrary  to  the  interests  of 
the  prospective  adoptee.  In  all  cases  a 
final  deposition  must  be  made  within 
twelve  months  of  the  time  the  petition 
was  filed. 

Section  406.  Adoption  Decree:  Review; 
Attack 

(a)  A  decree  of  adoption  shall  have 
the  effect  of  establishing  the  legal 
relationship  of  parent  and  child  between 
the  adoptive  parents  and  the  adoptee,  as 
set  forth  in  Section  104  of  this  Act 

(b)  An  order  granting  or  denying  a 
petition  for  adoption  pursuant  to 
subsections  (a)  or  (d)  of  Section  405  of 
this  Act  constitutes  a  final  order  for 
purposes  of  appeal. 

(^(1)  If  a  court  order  entered  pursuant 
to  Section  405  of  this  Act  is  challenged 
in  a  court  of  this  state,  the  court  in 
which  such  challenge  is  filed  shall  cause 
notice  of  the  challenge  to  be  issued  to 
the  agency  which  placed  the  child  for 
adoption  or  which  provided 
pos^lacement  services.  Upon  receipt  of 
notice,  the  agency  shall  cause  notice  to 
be  issued  to  the  adoptee,  the  adoptive 
parents,  and  the  person  or  agency  which 
exercised  legal  guardianship  prior  to  the 
adoption  of  the  child.  Such  notice  shall 
inform  the  parties  receiving  notice  of  the 
pendency  of  the  challenge  and  of  their 
right,  as  interested  parties,  to  be  heard 
regarding  such  challenge.  The  agency 
issuing  such  notice  shall  certify  to  the 
court  in  which  the  challenge  was  filed 
that  the  notice  requirements  of  this 
subsection  have  been  met 

(2)  If  a  court  order  entered  pm  suant  to 
Section  405  of  this  Act  is  challenged  in  a 
coiul  of  any  other  jurisdiction,  any 
agency  of  this  state  which  learns  of  such 
challenge  by  any  means  shall 
immediately  notify  any  person  whose 
parental  status  with  respect  to  the  child 
is  at  issue  in  said  challenge. 
***** 

Commentary  to  Section  406 

Subsections  (a)  and  (b).  Many  state 
adoption  statutes  provide  for  an 
interlocutory  decree  of  adoption  which 
may  or  must  remain  in  effect  for  a 
specified  time  before  a  final  adoption 


decree  is  entered.  The  purpose  of  the 
extended  period  of  placement,  prior  to 
completion  of  the  adoption,  is  often  to 
pro\dde  greater  opportunity  to  assure 
that  the  adoption  will  be  in  the  interests 
of  all  concerned.  The  Model  Act 
requires  no  such  minimum  adoptive 
placement  period,  see  M.S.A.A.  S  403 
(commentary),  and  provides  for  entry  of 
a  final  decree  at  the  time  the  adoption 
petition  is  heard. 

Subsection  (c).  This  section  requires 
that  persons  who  would  be  affected  by  a 
successful  collateral  attack  on  an 
adoption  decree  rendered  pursuant  to 
the  Model  Act  be  notified  of  such  a  legal 
challenge  and  given  an  opportunity  to  be 
heard  as  parties  if  the  attack  is  brought 
in  the  state  in  which  the  decree  was 
rendered.  The  provision  thus  ensures  a 
full  hearing  on  the  issues  from  the 
perspective  of  all  affected  parties  and, 
like  Section  316(b)  of  the  Model  Act, 
prevents  belated  Recovery  by  the 
adoptive  family  that  a  question  of  vital 
importance  to  them  is  res  Judipata. 
Requiring  notice  to  be  issued  via  the 
coiui  and  an  agency  rather  than  directly 
from  the  complaining  party  serves  to 
protect  the  anonymity  of  the  parties 
involved.  See  M.SAA.  $  316(b) 
(commentary). 

In  the  event  that  a  collateral  attack  on 
an  adoption  is  brought  in  another 
jurisdiction,  this  section  places  an 
affirmative  duty  upon  the  agencies  of 
this  state  which  learn  of  the  pendency  of 
such  a  challenge  to  notify  the  adoptive 
parents  accordingly.  It  is  anticipated 
that  an  agency  in  the  jurisdiction  in 
which  the  challenge  has  been  filed  will 
contact  nny  agency  in  this  state  which 
was  involved  in  the  adoption  in 
question;  however,  local  agencies  have  a 
duty  to  notify  regardless  of  the  means 
by  which  the  pendency  of  a  collateral 
attack  is  discovered. 

Section  407.  Plan  for  the  Child 

(a)  If  a  petition  for  adoption  is  denied, 
the  court  shall  retain  jurisdiction  over 
the  child,  and  venue  for  all  future 
proceedings  regarding  placement  or 
adoption  of  the  child  or  termination  of 
parental  rights  with  respect  to  the  child 
shall  be  solely  in  said  court  However,  if 
jursidiction  over  the  child  rested  with 
another  court  prior  to  or  at  the  time  of 
the  filing  of  the  adoption  petition,  the 
court  denying  the  petition  for  adoption 
may  terminate  its  jurisdiction  over  the 
child,  provided  that  it  notifies  the  coiirt 
previously  exercising  jmisdiction  of 
such  termination  of  jiirisdiction. 

(b)  If  the  court  retains  jurisdiction 
over  the  child,  it  shall  order  the  child 
removed  from  the  home  and  care  of  the 
petitioner,  unless  the  petitioner’s  spouse 
is  the  child’s  birth  parent  or  unless  the 


court  approves  an  agency  plan  for 
continued  placement  for  foster  care  with 
the  unsuccessful  petitioner.  The  agency 
which  made  the  placement  for  adoption, 
or  another  agency  shall,  with  the 
approval  of  &e  court,  make  a  plan  for 
the  child.  The  plan  shall  include 
arrangements  for  custody  and  care  and 
a  program  of  measures  to  be  taken  to 
secure  a  satisfactory  and  stable 
placement  for  the  cMd.  If  possible,  the 
plan  shall  include  arrangements  for 
another  placement  of  the  child  for 
adoption.  If  such  a  course  is  not 
practicable,  the  plan  shall  include  a  full 
statement  of  the  reasons. 

(c)  The  plan  shall  be  filed  with  the 
cou^  .and  the  agency  or  person 
responsible  shall  file  with  the  court  a 
report  thereon  at  least  every  six  months 
until  a  placement  of  the  child  for 
adoption  is  made  or  the  child  reaches 
the  age  of  eighteen  years.  No  less 
fi*equently  than  once  a  year,  the  court  or 
a  hearing  officer  designated  by  the  court 
shall  hold  a  hearing  and  require  the 
person  or  agency  responsible  for  the 
child  to  personally  appear  and  report  on 
the  progress  towanl  implementation  of 
the  plan. 

***** 

Commentary  to  Section  407 

Subsection  (a).  The  provision  is 
designed  to  assure  that  future 
proceedings  involving  a  child  who  is  the 
subject  of  an  unsuccessful  petition  for 
adoption  shall  be  conducted  before  a 
court  familiar  with  the  child  and  his 
circumstances.  The  court  which  denied 
the  petition  for  adoption  may,  however, 
terminate  its  jurisdiction  if  there  is  good 
cause.  Circumstances  establishing  good 
cause  include  the  fact  that  another  court 
of  this  or  another  state  presently  has  or 
previously  had  jurisdiction  over  the 
child,  or  foat  a  second  adoption  petition 
is  filed  by  a  family  whose  residence  is 
elsewhere. 

Subsections  (b)  and  (c).  The 
requirement  that  a  long-term  plan  for  the 
child  be  submitted  to  foe  court  and 
regularly  reported  upon  protects  foe 
child  from  becoming  an  inappropriate 
permanent  resident  of  foster  care 
institutions  through  foe  simple 
inadvertence  of  agency  personnel,  and 
encourages  efforts  to  again  place  foe 
child  for  adoption  if  possible.  Adoption 
remains  foe  plan  of  preference  and, 
therefore,  an  explanation  is  required  if 
foe  plan  submitted  does  not  find 
adoption  to  be  practicable  for  foe  child. 

’TITLE  V.  RECORDS 
Section  501.  Retention  of  records 

(a)  Records  compiled  pursuant  to 
Sections  205(a),  205(c)(1),  205(c)(3), 
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206(d)(1).  303(g).  311(d).  312.' 314(a). 
318(c).  402(a).  407(b).  407(c).  601(n). 
703(a).  703(b).  and  704(a)  of  this  Act.  or 
compiled  in  relation  to  proceedings 
under  this  Act  shall  be  retained  in  safe 
keeping,  by  any  court  and  any  agency 
compiling  such  records,  for  at  least 
ninety-nine  years  after  the  attainment  of 
majority  of  die  child  who  is  the  subject 
of  Ae  records,  for  the  purpose  of 
assuring  their  availability  to  parties  who 
have  a  light  to  information  contained  in 
such  records. 

(b)  If  an  agency  which  has  compiled 
records  pursuant  to  this  Act  terminates 
its  operations  within  this  state,  it  shall 
transfer  all  such  records  to  the  state 
adoption  administration,  which  shall 
retain  said  records  for  at  least  ninety- 
nine  years  from  the  attainment  of 
majority  of  the  youngest  child  who  was 
the  subject  of  the  records  or 
proceedings. 

(c)  The  state  adoption  administration 
shall  establish  and  maintain  a 
repository  for  all  records  transferred  to 
it  pursuant  to  subsection  (b)  hereof,  for 
all  relinquishments  and  revocations 
filed  pursuant  to  Sections  303  and  304  of 
this  Act.  and  for  all  adoption  petitions 
filed  pursuant  to  Section  601(n)  of  this 
Act. 

•  *  «  «  • 

Commentary  to  Section  501 

It  has  often  been  a  problem  for 
adoptees  and  others  involved  in  the 
adoption  process  to  obtain  necessary 
information  about  their  medical  and 
social  histoiy  because  records 
containing  such  information  were 
destroyed.  This  section  assures  that 
each  court  and  agency — even  one  which 
has  had  only  temporary  involvement 
with  a  child  or  parent — ^will  retain  its 
adoption  and  related  records.  It  should 
be  noted  that  this  section  requires  the 
retention  of  the  records  not  only  of 
adoptees,  but  of  all  children  whose 
parental  rights  are  terminated,  even  if  a 
child  is  never  adopted.  These 
requirements  may.  therefore,  affect 
foster  care  agencies  as  well  as  agencies 
placing  Chilean  for  adoption. 

Records  of  all  court  and  agency 
proceedings  under  this  Act.  as  well  as 
those  compiled  pursuant  to  the  sections 
enumerated  in  501(a)  are  to  be  retained. 
The  enumerated  sections  designate 
those  provisions  which  expressly 
require  an  agency  investigation  or 
report,  or  both.  It  is  presumed  that 
related  records  whi^  might  be  collected 
in  connection  with  other  provisions  of 
this  Act  will  likewise  be  retained. 

The  ninety-nine  year  period  is  to  be 
taken  literally.  Many  persons  adopted 
as  infants  may  have  no  heed  or  desire 


for  their  adoption  records  until  their 
declining  years,  when  they  or  future 
generations  or  some  third  party  may 
need  to  obtain  legal,  medical,  genetic,  or 
other  information.  The  attainment  of 
majority  by  the  child  marks  the  time 
£rom  which  the  ninety-nine  year  period 
runs.  This  date  provides  imiformity 
regarding  the  required  time  of  retention 
of  all  records  concerning  a  particular 
individual. 

The  state  adoption  agency  has  a  dual 
recordkeeping  responsibility.  Not  only 
must  it  maintain  ^es  of  all  adoption 
petitions  according  to  Section  601(n)  of 
the  Model  Act  and  of  all  parental 
relinquishments  and  revocations  thereof 
to  agencies  under  Sections  303  and  304 
of  the  Model  Act.  it  must  accept  and 
retain  case  records  of  all  agencies 
ceasing  operation. 

Any  agency  may  substitute  microfilm 
or  some  other  total  storage  system  for 
original  records,  where  circumstances 
require. 

Section  502.  Birth  Certificates 

(a)  Upon  issuance  of  a  final  decree  of 
adoption,  the  court  shall  order  the 
preparation  of  an  amended  birth 
certificate  for  the  adoptee,  except  where 
the  adoptive  parents  request  that  the 
adoptee’s  original  birth  certificates  not 
be  amended  or  where  the  court  for  good 
cause  directs  otherwise. 

(b) (1)  The  amended  birth  certificate 
prepared  by  the  Office  of  Vital  Statistics 
shall  contain  the  following  information: 

(A)  the  full  name  of  the  adoptee; 

(B)  the  sex  of  the  adoptee; 

(C)  the  date  and  time  of  birth  of  the 
adoptee; 

(D)  the  hospital  in  which  the  adoptee 
was  bom  and  the  name  of  the  physician 
attending  at  the  birth; 

(E)  the  county  and  the  city  or  town  in 
wUch  the  adoptee  was  bom  and.  if 
applicable,  the  country  of  birth; 

(F)  the  full  names  of  the  adoptive 
fa  Aer  and  the  adoptive  mother: 

(G)  the  dates  and  places  of  birth  of  the 
adoptive  father  and  adoptive  mother, 
and 

(H)  the  signature  of  the  person  issuing 
the  amended  birth  certificate. 

(2)  In  no  case  shall  the  amended  birth 
certificate  state  that  the  adoptee  was 
bom  to  or  is  the  biological  cMld  of 
adoptive  parents: 

(3)  Where  information  required 
pursuant  to  subsection  (1)  hereof  is  not 
known,  the  amended  biilh  certificate 
shall  contain  the  notation  “unknown." 

(4)  An  amended  birth  certificate 
prepared  and  filed  pursuant  to  this 
section  shall  be  the  official  birth 
certificate  for  the  individual  named 
therein  and  shall  be  used  for  all 


purposes  for  which  a  legal  birth 
cer^cate  is  necessary. 

(c)  The  original  birth  certificate  on  file 
in  the  Office  of  Vital  Statistics  shall  be 
sealed  immediately  upon  the  filing  of  the 
amended  certificate  prepared  pursuant 
to  this  section,  and  shall  thereafter  be 
retained  by  said  office.  Except  as 
provided  in  subsections  (d)  and  (e)  of 
this  section,  the  original  birth  certificate 
shall  not  be  open  to  inspection  by  any 
person. 

(d)  An  original  bir&  certificate,  sealed 
pursuant  to  this  section,  shall  at  any 
time  be  opened  as  a  matter  of  right  to 
the  birth  parent  whose  rights  were 
terminated  or  to  the  adult  adoptee  upon 
application  to  the  Office  of  Vital 
Statistics.  The  applicant  shall  be 
provided  a  tme  copy  of  the  original 
certificate,  without  official  certification 
and  bearing  a  notation  indicating  that 
the  original  certificate  has  been 
amended.  Any  filing  or  reference  system 
notation  on  the  original  birth  certificate 
which  might  lead  to  the  discovery  of  an 
amended  birth  certificate  shall  not  be 
revealed  to  the  applicant. 

(e)  Where  the  name  of  the  birth  father 
does  not  appear  on  the  original  birth 
certificate,  nothing  in  this  section  shall 
prevent  the  addition  of  the  name  of  such 
a  father  to  a  certificate  which  has  been 
sealed  pursuant  to  this  section.  The  [ 

]  court  shall  order  that  the  name  of  the 
birth  father  be  entered  on  the  original 
birth  certificate,  provided  that  the 
following  requirements  are  met: 

(1)  the  putative  father  must  petition 
the  court  for  the  entry  of  his  name  on  the 
original  birth  certificate; 

(2)  actual  notice  of  the  filing  of  such 
petition  must  be  served  upon  the  mother 
named  on  the  original  birth  certificate,  if 
she  is  living;  and 

(3)  the  court  must  make  a  finding  of 
paternity  based  upon  a  hearing  at  which 
the  birth  mother  of  the  child  may  testify 
regarding  the  claim  of  paternity.  This 
provision  shall  not  be  construed  to 
require  the  appearance  of  the  birth 
mother  for  paternity  to  be  determined. 
***** 

Commentary  to  Section  502 

Subsections  (a),  (b),  and  (c).  It  is 
common  procedure  for  an  amended 
certificate  of  birth  to  be  prepared  at  the 
time  a  decree  of  adoption  is  entered. 
Amending  of  the  birth  certificate  is 
based  upon  the  principle  that  the  child  is 
no  longer  recognized,  imder  the  law,  ps 
the  child  of  the  birth  parents.  The 
amended  birth  certificate  embodies  the 
child’s  status  as  a  legal  child  of  the  new 
parents  and  establishes  the  child  and 
his  parents  as  a  social  unit  It  is  also 
common  procedure  for  the  original  birth 
certificate  to  be  sealed  when  an 
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amended  version  is  prepared.  Sealing  of 
the  original  birth  certificate  is  based 
upon  two  principles:  preventing  public 
inspection  of  the  adoptee’s  bir& 
certificate;  and  preventing  adoptees, 
while  in  their  minority,  from  direct 
inspection  of  their  own  birth  certificates. 

The  Model  Act’s  emphasis  on 
opportunities  for  the  adoption  of  older 
cUldren  necessarily  leads  to  a 
reconsideration  of  the  traditional 
practices  regarding  the  sealing  of  birth 
records.  The  change  of  name  and  shift  in 
identification  which  is  entailed  for  the 
child  may  be  better  accomplished  at  a 
different  time  or  in  a  different  way 
(perhaps  no  change  of  name  would  be 
appropriate  at  all).  See  A.  Kadushin, 
Adopting  Older  Children  174  (1970). 
Hence  in  subsection  (a)  the  requirement 
that  the  birth  record  be  amended  is 
qualified  by  a  “good  cause’’  exception 
allowing  the  court,  in  its  discretion,  to 
order  that  the  record  not  be  sealed  and 
replaced.  “Good  cause”  for  not 
amending  the  record  might  also  be 
found  in  other  cases,  where  the  adoptee 
is  not  necessarily  an  older  child — for 
example,  where  adoptive  and  birth 
parents  all  agree  that  the  record  not  be 
sealed  (perhaps  as  part  of  a  broader 
agreement  for  contact  between  the 
adoptee  and  birth  parent)  and  the  court 
determines  that  this  openness  would  not 
contravene  the  minor  adoptee’s 
interests.  Such  openness  is  spepifically 
permitted  by  Section  104(c)  of  the  Model 
Act. 

The  Model  Act  generally  stresses  the 
equal  legal  and  social  status  of  adopted 
children  and  children  being  reared  in 
their  families.  Consonance  with  this 
principle  requires  that  the  adoptee  be 
provided  with  an  amended  birth 
certificate  which  is  comparable  to  the 
birth  certificate  of  a  person  not  adopted, 
so  that  an  adoptee  will  not  be  identified 
as  “different”  on  the  basis  of  his 
amended  birth  certificate.  Thus,  the 
amended  birth  certificate  information 
mandated  by  subsection  (b)  includes 
nearly  all  the  items  which  would  be  set 
out  on  the  standard  birth  certificate 
recommended  for  use  by  the  National 
Center  for  Health  Statistics  of  the 
United  States  Public  Health  Service. 
(This  standard  certificate  has  been 
accepted,  in  large  measure,  by  a 
majority  of  the  states.)  The  amended 
certificate  should  look  substantially  like 
the  original  certificate. 

Another  approach  could  be  taken  to 
the  problem  of  standardizing  the  forms 
that  are  supplied  to  adoptees  and 
persons  not  adopted  when  copies  of 
their  birth  certificates  are  needed.  The 
extensiveness  of  the  information  on  the 
actual  birth  certificate  and  its 


questionable  utility  for  most  of  the 
purposes  for  which  a  copy  of  the  birth 
certificate  is  needed  (school  admission, 
passport  application,  general  proof  of 
age)  have  led  many  persons  in  the  field 
of  adoption  to  recommend  that  states 
design  and  accept,  for  identification 
purposes,  a  shorter  birth  verification 
form.  This  “short  form,”  documenting 
simply  the  fact  of  birth,  the  subject’s 
age,  and  the  legal  parents,  is  preferable 
to  the  official  falsification  inherent  in  an 
amended  birth  certificate  containing 
extensive  information  about  the  parents 
at  the  time  of  the  birth  of  a  child  who 
may  not  have  been  adopted  until  several 
years  after  birth.  Rather  than  specifying 
the  creation  of  a  new  form,  the  Model 
Act  has  taken  the  approach  in 
subsection  (b)  that  the  amended  birth 
certificate  prepared  after  the  child’s 
adoption  present  information  in  a 
manner  which  will  not  perpetuate  the 
myth  that  the  adopted  child  was  bom  to 
his  adoptive  parents. 

Subsection  (d).  This  subsection 
provides  that  the  original  birth 
certificate  will  be  opened  to  the  adoptee 
who  has  attained  majority  upon  the 
adoptee’s  simple  request;  no  court  order 
or  intervention  is  required.  Hence  the 
adult  adoptee  may  by  right  obtain 
information  identifying  his  birth  parents. 
This  rule  runs  counter  to  the  laws  of  a 
large  majority  of  the  states,  but  is  most 
consistent,  philosophically  and 
practically,  with  the  principles  which 
underlie  the  Model  Act. 

Adoption,  as  a  positive  process 
designed  to  provide  children  with  loving 
and  stable  homes,  does  not  inherently 
require  secrecy.  Indeed,  with  older 
children,  secrecy  regarding  their  origins 
is  largely  impossible  to  impose,  and 
isolation  from  the  birth  parents  is 
apparently  not  of  great  concern  to 
persons  who  have  adopted  older 
children.  A.  Kadushin,  Adopting  Older 
Children  202  (1970).  Foreign  countries 
and  states  which  allow  adult  adoptees 
access  to  their  original  birth  certificates 
have  not  found  that  this  access  leads  to 
widespread  efforts  at  reunion  with  birth 
parents,  or  to  disrupted  adoptive 
families.  A.  Sorosky,  A.  Baran,  and  R. 
Pannor,  “The  Effects  of  the  Sealed 
Record  in  Adoption,"  133  Am.  J. 
Psychiatry  900, 902  (August  1976). 

It  should  be  noted  that  it  was  not  until 
the  second  quarter  of  this  century  that 
most  states  passed  laws  requiring  the 
sealing  of  adoption  records.  Vestiges  of 
earlier  attitudes  toward  adoption  can  be 
seen  in  the  current  laws  of  descent  and 
distribution  in  some  states,  which  still 
allow  an  adoptee  to  inherit  firom  his 
birth  parents.  See,  e.g..  La.  Const,  art  IV 


S  16  (1955);  Tex.  Prob.  Code  Ann.  §  40 
(1974);  Vt.  Stat  Ann.  tit  XV  §  448  (1974). 

Historically,  a  number  of  reasons 
were  offered  to  justify  denying  adoptees 
access  to  their  original  birth  records  and 
the  records  of  adoption  which  contain 
identifying  information  concerning  the 
adoptee’s  origins:  protection  of  the 
privacy  of  bi^  parents,  who  may  not 
have  wanted  the  fact  of  their  parentage 
of  the  adoptee  to  be  divulged;  protection 
of  the  adoptee  from  the  stigma  of 
illegitimacy,  protection  of  the  adoptive 
parents  fi'om  being  deserted  by  the 
children  they  have  reared,  in  favor  of 
the  newly-found  birth  parent.  See,  e.g.. 
People  V.  Doe,  138  N.Y.S.  2d  307, 309 
(Erie  Cty.  Ct.  1955).  The  attitudes 
underlying  these  arguments  have  been 
changing,  however,  and  the  reasons  for 
sealed  adoption  records  have  been 
undergoing  examination. 

Adoptees  have  brought  court 
challenges  to  sealed  records  statutes 
and  their  underlying  rationale  on  a 
variety  of  constitutional  grounds:  denial 
of  due  process  and  of  equal  protection  of 
the  laws,  infringement  of  the  right  to 
privacy,  the  right  to  acquire  useful 
knowledge,  and  the  right  of  access  to 
information.  These  challenges,  however, 
have  generally  been  unsuccessful.  See, 
e.g.,  Alma  Society  v.  Mellon,  459  F. 

Supp.  912  (S.D.N.Y.  1978);  Yesterday’s 
Children  v.  Keimedy,  569  F.  2d  431  (7th 
Cir.  1978);  Mills  v.  Atlantic  City  Dept  of 
Vital  Statistics,  148  N.J.  Super.  302,  372, 
A.  2d  646  (1977);  Matter  of  Linda,  409 
N.Y.S.  2d  638  (1978). 

Whether  or  not  a  constitutional  right 
to  their  birth  records  is  eventually 
established  for  adoptees,  the  Model  Act 
bases  adoptee  access  to  the  birth 
certificate  and  the  court  records  of 
adoption  on  a  three-pronged  rationale. 
First  of  all,  as  the  Supreme  Court  has 
observed,  it  is  a  basic  concept  of  our 
legal  system  “that  legal  burdens  should 
bear  some  relationsldp  to  individual 
responsibility.”  Frontiero  v.  Richardson, 
411  U.S.  677, 686  (1973).  Of  all  the 
persons  involved  in  the  adoption 
process,  the  child  being  adopted  has  the 
least  control  over  the  decisions  made 
and  procedures  agreed  upon.  Hence  it  is 
imjust  that  in  the  inevitable  balancing  of 
rights  and  interests  which  must  occur  in 
every  record-access  dispute,  the  adoptee 
is  deprived  of  a  right,  while  the  rights  of 
the  more  “responsible”  parties  are 
protected. 

Moreover,  the  policy  that  adoption  is 
a  service  to  adoptees,  and  the 
preamble’s  guiding  principle  that  when 
irreconcilable  conflicts  arise,  the 
adoptee’s  rights  should  prevail,  lead  to 
the  approach  taken  in  tUs  provision. 
Underlying  the  provision  is  a 
presumption  that  the  adult  adoptee  is 
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most  capable  of  defining  what  is  in  his 
own  welfare,  including  whether  or  not 
inspection  of  his  original  birth  certificate 
would  serve  his  interests.  Unless  the 
Model  Act  accorded  all  parties*  interests 
equal  stature  and  required  courts  to 
balance  those  interests  on  a  case-by¬ 
case  basis,  the  adoptee’s  right  to 
information  regard^  his  origins  must 
prevail  over  the  birth  parent’s  presumed 
interest  in  anonymity.  In  re  Adoption  of 
Female  Infant,  107  Wash.  L  Rep.  337 
(D.C.  Super.  Ct,  Jan.  31, 1979),  5  Fam.  L 
Rep.  2311  (BNA)  (Feb.  20, 1979). 

Finally,  the  interests  of  adoptive 
parents,  birth  parents,  and  the  state  in 
keeping  records  sealed  fi'om  the  adoptee 
are  of  less  stahu«  than  the  adoptee’s 
interest  in  the  personal  growth  and 
identity  which  can  result  from  his 
encoimter  with  the  physical  soince  of 
his  being,  a  reunion  which  will  be 
facilitated  by  the  adoptee’s  inspection  of 
his  original  birth  certificate.  There  is 
ample  evidence  to  show  that  the 
adoptive  parent-child  relationship  will 
not  be  supplanted  if  the  adoptee,  raised 
for  years  by  one  set  of  “psychological 
parents’’  {See  J.  Goldstein,  A.  Freud,  and 
A.  Solnit,  Beyond  the  Best  Interests  of 
the  Child,  17-20  (1973)),  establishes  an 
acquaintance  in  adulthood  with  the 
birth  parent  See  generally  A.  Sorosky, 

A.  Baran  and  R,  Pannor,  The  Adoption 
Triangle:  The  Effects  of  the  Sealed 
Recordon  Adoptees,  Birth  Parents,  and 
Adoptive  Parents  (1978);  J.  Triseliotis,  In 
Search  of  Origins:  The  Experiences  of 
Adopted  People  95-96  (1973). 

It  has  been  suggested  that  the  birth 
parent’s  interest  in  privacy  could  be 
adequately  protected  by  tort  law. 
Although  the  adult  adoptee  has.  under 
this  Act  a  right  of  access  and  control 
over  that  information,  he  has  no  right  to 
use  it  to  invade  another  person’s 
privacy.  Thus  an  adoptee’s  willful  and 
unwelcome  intrusion  into  a  birth 
parent’s  life  could  constitute  grounds  for 
damages  in  torts. 

The  state’s  interest  in  protecting  the 
adoptive  family  imit  fi*om  intrusion  by 
the  birth  parent  and  in  protecting  the 
integrity  of  the  adoption  process  is  a 
strong,  even  compelling,  interest  during 
the  adoptee’s  minority.  The  need  for 
family  autonomy  ceases,  however,  when 
the  adoptee  attains  majority.  Although 
the  argument  is  made  that  the  potential 
for  future  disclosure  of  identity 
discourages  or  will  discourage  parents 
from  placing  children  for  adoption  when 
relinquishment  would  be  in  the  child’s 
interest,  there  is  no  significant  evidence 
supporting  this  argument 

In  summary,  a  munber  of 
considerations  support  the  right  of  adult 
adoptees  to  view  the  original  records  of 
their  birth:  the  increasing  emphasis 


given  to  an  individual’s  right  to  know 
and  maintain  his  heritage,  and 
principles  of  social  work  practice 
inclucUng  that  of  self-determination — the 
right  of  a  person  to  determine  his 
destiny  according  to  his  potential  for 
growth  and  change.  Alternative 
approaches  to  the  problem  of  access  to 
adoption  records,  such  as  the  creation  of 
a  registry  in  which  consents  to 
information  or  contact  could  be  filed  by 
birth  parents  and  adoptees,  or  the 
requirement  that  good  cause  be  shown 
before  access  is  granted,  are  favored  by 
many,  but  are  less  in  keeping  with  the 
philosophy  and  purposes  of  the  Model 
Act. 

Subsection  (e).  In  the  past,  many 
states  have  excluded  the  name  of  a 
father  not  married  to  his  child’s 
mother— even  if  he  acknowledged 
paternity — ^from  an  original  bir& 
certificate.  The  Model  Act  provides  a 
legal  means  whereby  the  immarried 
father  of  a  child  may  have  his  name 
entered  on  the  original  certificate  after  it 
has  been  sealed  because  his  child  was 
adopted.  The  rationale  underlying  the 
Model  Act’s  inclusion  of  this  provision 
is  twofold:  first,  to  permit  such  a  father 
to  make  the  original  record  of  his  child’s 
birth  complete  and  accurate;  and 
second,  to  increase  the  possibility  that 
the  adult  adoptee  who  chooses  to  view 
the  original  certificate  will  find 
information  about  his  father  on  the 
certificate. 

To  ensure  that  the  mother,  if  she  is 
living,  has  an  opportunity  to  be  heard 
regarding  the  petition  to  enter  the 
putative  father’s  name  on  the  certificate, 
the  Model  Act  provides  that  she  receive 
actual  notice  of  the  hearing.  The  mother 
does  not,  however,  have  an  absolute 
right  to  prevent  entry  of  the  father’s 
name;  the  court  must  adjudicate 
paternity  on  the  evidence  before  it, 
whether  or  not  the  mother  is  living  or 
appears  to  testify  regarding  the  claim  of 
paternity. 

Section  503.  Court  Records 

(a)  Notwithstanding  any  other  law 
concerning  public  hearings  and  records, 
all  court  files  containing  records  of 
judicial  proceedings  conducted  under 
this  Act,  and  social  and  medical  records 
submitted  to  the  [  ]  court  in  such 

proceedings,  shaU  be  kept  in  separate 
locked  files  withheld  finm  public 
inspection.  Upon  application  to  the  clerk 
of  the  court,  such  records  shall  be  open 
to  inspection  by  any  party  to  the 
particular  proceeding  who  is  an  adult  at 
the  time  application  is  made  for 
inspection,  by  the  attorney  of  any  such 
party,  or  by  any  agency  which  has 
exercised  guardianship  of  the  person  or 


legal  custody  of  a  child  who  was  a  party 
to  the  particular  proceeding. 

(b)  For  purposes  of  this  section,  “party 
to  the  particidar  proceeding’’  means: 

(1)  in  a  hearing  on  a  Notice  of  Parental 
Placement  the  (^d  who  was  placed  for 
adoption,  the  parent  who  placed  the 
child,  the  other  birth  parent  of  the  child, 
provided  that  his  rights  had  not  been 
terminated  at  the  time  of  such  hearing, 
and  the  person  or  persons  with  whom 
the  child  was  placed;  if  the  names  of  the 
persons  with  whom  the  child  was  placed 
had  been  omitted  fi'om  the  Notice  of 
Parental  Placement  pursuant  to  Section 
206(b)(2),  when  access  to  court  records 
is  granted  to  a  birth  parent  under  this 
subsection,  information  identifying  the 
persons  with  whom  the  child  was  placed 
shall  be  deleted; 

(2)  in  a  proceeding  to  terminate 
parental  rights,  the  parent  whose  rights 
were  terminated  and  the  child  with 
respect  to  whom  parental  rights  were 
terminated; 

(3)  in  an  adoption  proceeding,  the 
adoptive  parents  and  the  adoptee. 
However,  when  access  to  adoption 
records  is  provided  to  the  adoptive 
parents,  identifying  information  on  the 
parent  whose  rights  were  terminated 
shall  be  deleted. 

***** 

Commentary  to  Section  503 

This  section  prohibits  public  access  to 
court  records  regarding  parental 
placements,  termination  of  parental 
rights,  and  adoptions,  and  restricts  the 
inspection  of  such  records  to  the  adult 
parties  involved.  Subsection  (b)  explains 
precisely  whic^  persons  are  considered 
parties  to  a  particular  proceeding  and 
thereby  have  access  to  the  court  records 
of  that  proceeding;  it  is  important  to 
note  that  under  tbis  Act  birth  peu'ents 
are  not  parties  to  an.  adoption,  imless 
the  petitioner  is  the  stepparent.  See 
generally  M.SA.A.  §  401  et  seq. 

The  restrictions  herein  are  based  upon 
recognition  of  the  importance  of 
confidentiality  in  maintaining  the 
integrity  of  the  adoption  process,  and 
therefore  the  disclosure  of  information 
regarding  the  adoption  is  left  to  the 
discretion  of  the  parties.  Thus,  for 
example,  the  parent  whose  rights  are 
involuntarily  terminated  is  spared,  as  is 
the  child,  any  stigma  of  illegitimacy  or 
irresponsibility  which  might  result  fi'om 
public  disclosme  of  the  circumstances 
imderlying  the  termination.  The 
adoptive  parents  also  become,  for 
purposes  of  the  public  record,  the  only 
fandly  the  adoptee  has  had;  it  is  withfii 
the  discretion  of  the  adoptive  parents 
(and,  in  the  case  of  older  adoptees,  the 
child  himself)  to  share  the  facts  of  the 
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adoption  with  friends  and 
acquaintances. 

There  are  also  instances,  however, 
where  persons  other  than  the  parties 
involved  in  the  termination  or  adoption 
have  strong  reasons  for  gaining  access 
to  the  closed  court  files.  In  such  a  case, 
a  person  seeking  access  may  petition  the 
"  court  to  grant  access,  and,  upon  a 
showing  of  good  cause,  the  court  may 
grant  the  petitioner  access  to  the 
requested  information.  This  route  is 
available  to  a  third  party  even  though 
not  explicit  in  the  Act 

Whatever  the  reason  asserted  for 
inspection  of  records,  a  finding  of  good 
cause  requires  a  balancing  of  Ae 
interests  of  all  parties  concerned.  Above 
all,  an  order  granting  access  to  court 
records  should  be  issued  only  if  such 
disclosure  promotes  the  welfare  of  the 
adoptee.  In  Re  Adoption  of  Female 
Infant,  5  Fam.  L  Rep.  2311  (BNA]  (Feb. 
20, 1979). 

Section  504.  Records  of  Agencies 

(a)  Any  reports,  correspondence, 
memoranda,  case  histories,  or  other 
materials  compiled  or  received  by 
agencies  in  making  placements  for 
adoption  and  while  participating  in 
adoption  proceedings  shall  be 
confidential  and  not  released  or 
otherwise  made  available,  except  to 
persons  or  agencies  specifically  entitled 
by  law  to  use  or  obtain  them. 
"Arrangements  for  placements  for 
adoption"  shall  include  voluntary 
relinquishments  and  other  terminations 
of  parental  rights,  provision  of  services 
to  parents  whose  rights  were  terminated 
or  adoptive  parents  or  a  potential 
adoptee,  and  foster  care  placements 
immediately  preceding  adoptive 
placements. 

(b)  Access  to  agency  records  shall  be 
granted  by  the  agency  upon  application 
of  a  person  who  presents  proof  of  his 
identity  and  legal  entitlement  to  such 
access  as  set  forth  in  this  section. 

(c)  A  person  is  entitled  to  access  to 
agency  records  upon  a  showing  that 

(1)  the  applicant  is  an  adult,  and 

(2)  the  requested  record  or  records: 

(A)  were  compiled  or  received  in 
preparation  for  a  court  proceeding  to 
which  the  applicant  was  a  party,  or 
pursuant  to  a  court  order  in  such  a 
proceeding; 

(B)  were  compiled  or  received  in  a 
study  or  investigation  of  the  applicant 
piusuant  to  Sections  205,  206(d)(1),  207, 
303(g),  311(d),  312,  314(a),  318(c),  402(a), 
407(b),  703(a),  or  704(a)  of  this  Act  or 

(C)  contain  information  concerning 
the  applicant  and  refer  to  the  applicant 
by  name  or  specific  description;  but  the 
applicant  shall  be  entitled  to  access  only 
to  such  specific  information,  and  not  to 


the  entire  record  in  which  such 
information  is  contained,  if  the  applicant 
is  not  otherwise  entitled  to  such  record. 

(d)  Records  or  information  to  which 
access  would  otherwise  be  granted 
under  subsection  (c)  of  this  Section  504 
shall  not  include: 

(1)  information  which  identifies  the 
parent  whose  parental  rights  with 
respect  to  the  adoptee  were  terminated, 
if  the  applicant  is  the  adoptive  parent; 
and 

(2)  information  which  identifies  an 
adoptive  parent  or  the  name  and 
address  of  an  adoptee,  if  the  applicant  is 
the  parent  whose  parental  rights  with 
respect  to  the  adoptee  were  terminated. 

(e)  Access  to  the  records  of  an  agency 
shall  be  granted  to  public  authorities  as 
specified  herein: 

(1)  The  state  adoption  administration 
or  other  public  agency  purchasing 
services  for  chil^en  from  a  voluntary 
agency  shall  have  access  to  the  active 
files  of  children  for  whom  services  are 
purchased. 

(2)  The  state  licensing  agency  shall 
have  access  to  all  active  ^es  of  any 
agency,  as  necessary  for  the  discharge 
of  licensing  responsibilities  pursufuit  to 
Section  602  of  &is  Act. 

(3)  A  public  authority  may  have 
access  to  closed  files  of  a  voluntary 
agency  only  by  order  of  a  court,  upon  a 
finding  of  good  cause  therefor.  Closed 
files  may  include  those  of  children  with 
respect  to  whom  parental  rights  were 
terminated  but  who  have  not  been 
adopted,  and  of  children  who  have  been 
adopted. 

(f) (1)  In  any  case  where  access  to  the 
entire  record  is  not  to  be  granted,  it  shall 
be  the  duty  and  responsibility  of  the 
agency  to  examine  the  record  in 
question  prior  to  its  being  made 
available,  and  to  delete  from  the 
material  made  available  anything  to 
which  the  applicant  is  not  entitled 
pursuant  to  this  Section  504. 

(2)  In  providing  records  of  information 
to  persons  or  agencies  pursuant  to  this 
section,  an  agency  may  delete  material 
which,  if  disclosed,  would  constitute  a 
violation  of  the  privacy  of  another 
person.  It  shall  not  be  a  violation  of  the 
privacy  of  a  parent  whose  rights  were 
terminated  for  a  record  to  reveal  the 
identity  of  such  parent  to  his  adult  son 
or  dau^ter. 

(g)  Any  applicant  denied  access  to 

agency  records  or  information  pursuant 
to  this  section  shall  be  informed  that  he 
has  a  right  to  appeal  the  decision  of  the 
agency  to  the  [  ]  court.  Upon  a 

prima  facie  showing  of  legal 
entitlement,  the  agency  shall  have  the 
burden  of  proving  why  the  applicant  is 
not  entitled  to  the  requested  records  or 


why  information  would  violate  the 
privacy  of  another  person. 

(h)  All  applications  contemplated 
herein  shall  be  valid  and  effective  only 
if  in  %vriting,  and  if  notarized  or  certified. 
***** 

Commentary  to  Section  504 

This  section  regulates  the  inspection 
of  agency  records  in  a  manner 
corresponding  to  the  provisions 
regarding  court  record  in  Section  503. 
This  section  allows  inspection  of  agency 
records  so  that  a  second  avenue  of 
access  to  information  is  available  to  the 
parties  concerned  with  the  termination 
of  parental  rights  and  adoption 
proceedings. 

The  opening  of  agency  records  to 
adult  adoptees  raises  questions 
regarding  agency  practice  with  respect 
to  birth  parents’  desires  for 
confidentiality.  Agencies  need  not  be 
concerned  about  any  legal  liability  for 
breaches  of  confidentiality  because  the 
law  requires  the  release  of  information 
regarding  an  adult  adoptee’s  birth 
parents.  Therefore,  the  parent  cannot 
expect  that  the  information  would 
always  remain  strictly  confidential.  It 
would  be  advisable  for  agencies  to 
inform  parents  of  this  potential  for 
disclosure. 

The  Act  recognizes  the  sensitive 
nature  of  the  information  which  could 
be  contained  in  the  files  and  reports 
accumulated  by  an  agency,  however, 
and  for  that  reason  this  section  strives 
to  protect  the  privacy  of  the  parties  to 
the  maximum  degree  possible.  Thus, 
material  may  be  deleted  from  a  file  if  its 
disclosure  would  violate  the  privacy  of 
another,  or  if  the  person  who  seeks 
access  is  not  entitled  to  certain  material. 
In  addition,  any  applicant  for  inspection 
of  the  files  must  present  verifiable 
evidence  of  his  identity  and  his  legal 
entitlement  to  such  access. 

As  in  Section  503  of  the  Model  Act, 
access  to  agency  records  may  be 
granted  to  persons  not  entitled  to 
inspection  as  a  matter  of  right,  by  a 
court  order  entered  for  good  cause 
shown. 

Subsection  (a).  An  agency  should 
make  all  reasonable  attempts  to  ensure 
that  the  applicant  is  indeed  an 
individual  entitled  to  access,  prior  to 
granting  the  applicant  permission  to 
inspect  a  record.  The  applicent  is  thus 
required  to  present  proof  of  both  his 
identity  and  his  legal  entitlement  to 
access.  Proof  of  identity  may  include  a 
driver’s  license,  passport,  or  birth 
certificate,  whereas  proof  of  legal 
entitlement  might  include  a  certified 
copy  of  a  court  order  terminating 
parental  rights,  of  an  adoption  decree,  or 
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of  a  court  order  permitting  inspection  for 
good  cause. 

Subsection  (b).  Finally,  there  are 
situations  which  necessitate  the 
inspection  of  the  records  of  adoption 
agencies  by  various  public  authorities; 
this  subsection  permits  such  access  in 
the  circumstances  specified. 

The  designation  of  files  as  “active”  or 
“closed”  is  largely  a  matter  of  agency 
practice  and  will  therefore  vary  among 
agencies.  In  most  cases,  a  file  is  closed 
when  a  child  is  adopted;  if  postadoption 
services  are  provided  the  tile  may  be  re* 
activated  or  a  new  file  opened.  If  a  child 
is  never  placed  for  adoption,  his  file 
generally  remains  active  rmtil  the 
agency’s  responsibility  for  him  is 
discharged  (e.g.,  at  majority). 

Subsection  (c).  TTie  applications 
referred  to  in  this  subsection  would 
include,  inter  alia,  a  declaration  of  the 
identity  of  the  applicant  and  of  his  legal 
entitlement  to  inspect  agency  records 
and  the  basis  therefor.  'The  attestation  to 
these  statements  before  a  notary  further 
ensures  that  disclosure  to  a  particular 
applicant  is  proper. 

Section  505.  Supplementation  of 
Records;  Transmission  of  Information 

(a) (1)  If  an  agency  or  court  exercising 
a  duty  to  retain  records  under  Section 
501  of  this  Act  receives  correspondence 
or  other  information  or  material 
pertaining  to  the  persons  or  proceedings 
about  which  such  records  were 
compiled,  the  corresponsence, 
information,  or  material  shall  be 
included  as  a  permanent  part  of  the 
record  being  retained  by  such  agency  or 
court. 

(2)  A  person  granted  access  to  records 
pursuant  to  Sections  503  or  504  of  this 
Act  who  objects  to  or  wishes  to  clarify 
information  contained  therein  may 
submit  a  written  statement  of  that 
objection  or  clarification  to  the  court  or 
agency  having  possession  of  such 
records;  such  statement  shall  be 
included,  but  shall  not  supercede  any 
existing  material  in  the  record. 

(b)  If  the  information  received  by  an 
agency  or  court  imder  subsection  (a)  of 
this  section  discloses  a  medical  or 
genetic  condition  which  has  or  may 
have  implications  for  the  physical  or 
mental  health  of  a  person,  the  agency  or 
court  shall  make  a  diligent  effort  to 
contact  such  person  and  transmit  the 
information  received. 

(c)  When  an  agency  is  contacted  by  a 
birth  parent  seeking  information  about 
or  contact  with  a  person  who,  as  a  child: 

(1)  was  relinquished  to  that  agency; 

(2)  was  placed  for  adoption  by  that 
agency; 


(3)  was  the  subject  of  a  court 
proceeding  for  wUch  said  agency 
compiled  a  report;  or 

(4)  was  the  responsibility  of  said 
agency; 

the  agency  shall  make  a  reasonable 
effort  to  search  for  said  person  and 
inform  him  or  her  of  the  parent’s 
request,  unless  at  the  time  of  the  request 
the  person  who  is  the  subject  of  the 
requested  information  or  contact  is  not 
yet  an  adult. 

*  .  *  *  *  * « 

Commentary  to  Section  505 

Subsection  (a).  This  subsection 
permits  the  supplementation  of  agency 
or  court  records.  The  fact  that  written 
statements  of  objection  or  clarification 
are  not  to  supplant  existing  material 
should  not  be  construed  to  be  bar  the 
correction  of  erroneous  information 
contained  in  the  record. 

Subsection  (b).  Courts  and  agencies 
have  an  affirmative  duty  to  transmit 
medically  significant  information 
reveived  under  subsection  (a).  Thus,  a 
birth  parent  who  learned  of  a  genetic 
disease  in  his  family  could  indirectly 
convey  that  Information  to  a  child  whom 
he  had  relinquished  for  adoption  earlier 
in  his  life. 

Providing  an  avenue  for  the 
transmission  of  such  information  is  a 
crucial  role  for  courts  and  agencies 
involved  in  the  adoption  process.  Dr.  V. 
A.  McKusik  lists  1,545  genetic  diseases, 
692  of  which  are  established  hereditary 
diseases  and  the  remainder  of  which  are 
probably  hereditary.  See  H.  Cominos, 
“Minimizing  the  Risks  of  Adoption 
through  Knowledge,”  16  Social  Work  74 
(1971).  It  is  essential  that  a  family 
history  of  such  diseases  be  made  known 
to  adoptees  and  adoptive  parents  in 
order  to  facilitate  prevention  or 
diagnosis  and  cure  if  symptoms  should 
surface  in  the  adoptee. 

Subsection  (c).  This  Subsection 
provides  limited  assistance  to  a  birth 
parent  in  search  of  his  adult  offspring. 
The  agency  is  required  only  to  make  a 
reasonable  effort  to  contact  an  adult 
adoptee  for  example,  to  inform  him  of 
his  birth  parents’  search;  the  agency  is 
not  required  to  make  efforts  to  reunite 
the  parent  and  child,  nor  to  reveal 
information  regarding  the  adoptee’s 
identity  or  whereabouts. 

Section  506.  Treatment  of  Records; 
Penalty 

(a)  Anyone  granted  access  to  records 
under  this  Title  shall  be  entitled  to 
examine  such  records  and  any 
information  therein,  but  shall  not 
willfully  remove,  alter,  multilate, 
destroy,  or  otherwise  tamper  with  the 


files,  docmnents,  or  other  materials 
contained  therein. 

(b)  A  person  who  knowingly  obtains 
or  discloses  information  or  aids  and 
abets  another  in  obtaining  or  disclosing 
information  or  vsdio  willfully  destroys  or 
fails  to  record  or  preserve  information  in 
violation  of  the  provisions  of  this  Title, 
shall  be  punished  by  a  fine  of  up  to 
$10,000  or  up  to  six  months 
imprisonment,  or  both. 

(c)  Nothing  in  this  subsection  shall  be 
construed  to  prevent  an  agency  or  court 
from  providing  copies  of  records  or 
portions  thereof  to  persons  td  whom 
access  has  been  granted. 
***** 

Commentary  To  Section  506 

’This  provision  prohibits,  for  example, 
the  state  Office  of  Vital  Statistics  from 
destroying  the  original  birth  certificate 
of  an  adoptee.  In  all  cases,  such 
destruction  must  be  willful  to  be 
punishable;  mere  negligence  in  the 
handling  of  records  is  not  actionably 
under  tUs  section. 

This  provision  is  not  be  construed  to 
prevent  the  storage  of  information  by 
recording  on  microfilm. 

Section  507.  Retroactivity 

The  rights  of  access  to  records 
established  by  this  Title  shall  have 
retroactive  effect,  and  shall  not  be 
limited  by  reason  of  prior  law  or 
assurances  of  confidentiality  not 
required  by  this  Act. 
***** 

Commentary  to  Section  507 

This  section  essentially  opens  records 
for  all  adult  adoptees  by  compelling 
retroactive  application  of  the  rights  of 
access  established  in  Title  V  of  the 
Model  Act. 

In  the  1930’s  and  1940’ s,  when  statutes 
were  first  enacted  requiring  the  sealing 
of  original  birth  certificates  and 
adoption  records,  the  general  view  was 
that  secrecy  best  protected  all  parties 
concerned.  The  “clean  break” 
philosophy  prevailed;  the  adoptive 
fymily  was  to  be  a  complete  subsitute 
and  the  birth  parents  were  to  be  legally 
eradicated  by  the  entry  of  a  decree  of 
adoption.  Under  this  view,  the  sealing  of 
adoption  records  was  considered  to  be 
so  critical  to  the  process  that  the  closed 
record  statutes  were  generally  given 
retroactive  application. 

A  new  philosophy  of  adoption  is 
emerging  today,  however.  Adoption  is 
no  longer  seen  as  a  shameful  situation, 
carrying  stigma  of  bastardy  euid 
infertility.  Instead,  adoption  has  come  to 
be  viewed  as  a  true  service:  to  parents 
who  feel  they  must  relinquish  an  infant, 
to  couples  who  desire  to  raise  a  child 
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without  contributing  to  the  growth  of  the 
population,  to  older  children  with 
special  needs  who  have  been  awaiting 
permanent  placement 

Modem  attitudes  and  realities  of 
adoption  no  longer  support  the  cloak  of 
secrecy  upon  which  se^ed  records  laws 
were  l^sed.  Particularly  in  the  case  of 
the  adoption  of  an  older  child,  sealed 
records  afford  little,  if  any, 
confidentiality  for  the  parties  involved, 
and  the  concept  of  sealing  records  is 
senseless  in  those  cases  where  the  child 
is  fully  aware  of  who  he  is  and  who  his 
parents  have  been.  Because  the  old 
rationale  no  longer  holds  true,  adoptees 
should  not  be  denied  access  to 
information  about  their  biological 
identity  because  records  were 
arbitrarily  sealed  in  the  past  The 
philosophy  underlying  the  Title  V  of  the 
Model  Act  extends  to  all  adoptees,  and 
thus  the  provisons  allowing  adult 
adoptees  access  must  be  applied 
retroactively. 

Both  legal  and  ethical  questions  must 
be  addressed  in  justifying  the 
retroactive  application  of  the  records 
access  provisions  of  the  Model  Act 

Retroactive  appUcation  is  generally 
disfavored  by  the  courts,  but  it  alone  is 
not  sufficient  to  render  a  statute  invalid. 
The  presumption  against  retroactivity  is 
simply  a  canon  of  statutory  construction 
and,  as  such,  should  be  applied  only 
when  the  intent  of  the  legislature  is 
unclear.  Where,  as  here,  the  statute 
indicates  by  express  language  the 
legislative  intent  to  apply  the  provisions 
retroactively,  the  statute  must  be  so 
applied  unless  constitutional  violations 
would  thereby  occur. 

Legal  challenges  to  retroactivity, 
whether  based  upon  federal  or  state 
constitutional  considerations,  are 
without  merit  in  the  context  of  adoption, 
when  adoption  is  viewed  as  a  service  to 
adoptees.  The  two  significant  legal 
questions  which  arise  are  whether 
states,  in  applying  records  provisions 
retroactively,  thereby  violate  either  the 
prohibition  against  impairment  of  the 
obligation  of  contracts,  or  the  due 
process  provisions  of  federal  and  state 
constitutions.  (Federal  prohibitions 
against  ex  post  facto  laws  and  bills  of 
attainder  apply  only  to  criminal 
penalties  and  are  thus  inapplicable  in 
this  context) 

No  “contract”  rights  are  impaired  by 
the  opening  of  records  to  adult  adoptees, 
since  neither  birth  parents  nor  adoptive 
parents  could  ever  have  had  a  legally 
enforceable  contract  with  an  agency  to 
the  effect  that  records  would  be  kept 
sealed.  Such  a  purported  contract  would 
be  imenforceable  in  states  providing  for 
the  opening  of  records  upon  a  showing 
of  good  cause  before  a  court 


Furthermore,  the  agency,  obligated  by 
law  to  keep  records  sealed,  would  not 
have  given  valid  consideration  to  such  a 
contract  In  any  event  a  contract 
between  parents  and  an  agency  to  keep 
records  sealed  fiom  the  adoptee  would 
be  against  public  policy  to  the  extent 
that  it  would  be  contrary  to  the  interests 
of  the  particular  adoptee  in  question, 
since  it  is  for  the  benefit  of  the  adoptee 
that  the  institution  of  adoption  was 
created  and  continues  to  exist.  Even  if 
the  parties  were  acting  in  what  they 
truthfully  believed  to  be  the  adoptee’s 
best  interests,  the  state  cannot  sanction 
an  agreement  which,  in  light  of 
subsequent  experience,  proves  not  be 
actually  best  for  the  adoptee. 

Similarly,  due  process  challenges  to 
this  section  can  be  met  upon  a  number 
of  grounds.  It  is  the  philosophy  of  the 
Model  Act  that  secrecy  is  not  and  has 
never  been  an  essenti^  or  substantive 
aspect  of  adoption.  Some  parties  to  past 
adoptions  may  wish  to  have  the  laws 
regarding  one  procedural  aspect  of  those 
adoptions — in  the  treatment  of  pertinent 
records — ^remain  unchanged,  but  none 
can  be  said  to  have  developed  a  vested 
interest,  deserving  of  constitutional 
protection  in  the  status  quo  with  respect 
to  their  adoption  records. 

The  interest  most  often  asserted  to 
deny  the  opening  of  records  of  past 
adoptions  is  the  birth  parent’s  right  of 
privacy.  The  circumstances  which 
underlie  this  assertion  are  often 
compelling  and  cannot  be  disregarded. 
However,  the  position  taken  by  the 
Model  Act  is  tiiat  there  c£in  be  no  legally 
protected  interest  in  keeping  one’s 
identity  secret  fi-om  one’s  biological 
offspring:  parent  and  child  are 
considered  co-owners  of  the  information 
regarding  the  event  of  birth. 

Other  constitutional  interests  asserted 
are  likewise  unsupportable.  The  birth 
parent’s  interest  in  reputation,  which 
could  be  significantly  altered  by  the 
imexpected  appearance  of  a  child  fi'om 
the  past,  is  not  alone  deserving  of 
constitutional  protection.  Cf.  Paul  v. 
Davis,  424  U.S.  693  (1976).  'The  adoptive 
family’s  arguable  liberty  interest  in 
maintaining  the  integrify  of  the  family 
unit  is  without  merit  once  the  adoptee 
reaches  adulthood.  Even  the  state’s 
interest  in  not  underminiim  the 
institution  of  adoption — onered  as  a 
justification  for  closed  records  in  the 
past — ^is  no  longer  applicable,  since 
future  parties  to  the  adoption  process 
will  all  be  subject  to  the  greater 
openness  of  the  Model  Act. 

Even  if  a  “vested”  right  asserted  by 
birth  or  adoptive  parents  is  regarded  as 
valid,  this  section  may  be  justified  by  a 
weighing  of  that  interest  against  the 
interests  of  the  adoptee;  this  retroactive 


statute  should  be  regarded  as  curative  to 
the  extent  that  it  restores  to  adoptees  a 
ri^t  of  which  they  were  deprived  when 
sealed  records  laws  were  enacted. 

Under  most  state  laws,  adoptees  were  to 
be  allowed  access  to  their  records  upon 
a  showing  of  good  cause  (or  a  similar 
standard).  This  statute  redefines  that 
standard. 

In  addition  to  the  legal  issues,  a 
niunber  of  ethical  questions  may 
confront  agencies  as  they  open  records 
of  persons  earlier  guaranteed 
anonymity.  Clearly,  agencies  are 
relieved  of  their  duty  to  maintain  total 
'  confidentiality;  indeed,  the  Model  Act 
imposes  an  affirmative  duty  to  disclose. 
Tlie  dilemma  raised  by  the  contradiction 
between  the  requirements  of  law  and 
assurances  made  to  clients  in  the  past, 
however,  is  somewhat  relieved  by  the 
fact  that  the  rights  of  access  afforded  by  ■ 
'ntle  V  are  strictly  limited.  Agency  files 
will  not  be  thrown  open  to  inspection  of 
the  public  at  large,  but  rather  will  be 
disclosed  only  to  those  who  establish 
their  legal  entitlement,  namely,  the 
parties  to  the  adoption.  In  adffition. 

Section  506(b)  of  ffie  Model  Act,  as  well 
as  individu^  conscience,  should  ensure 
that  disclosure  will  not  extend  beyond 
those  persons  in  whom  this  Act  has 
created  a  “right  to  know.” 

nTLE  VI.  AGENCY  ADOPTION 
SERVICES 

Section  601.  Duties  of  the  State 
Adoption  Administration 

It  is  the  duty  of  the  state  to  ensure 
that  all  children  in  the  state  who  need  ' 
adoption  services  receive  them  in  an 
appropriate  and  timely  fashion  and  to 
ensure  through  licensing  that  those  who 
deliver  these  services  meet  accepted 
standards  of  practice.  In  discharging  this 
responsibility,  the  state  adoption 
administration  shall,  at  a  minimum,  do 
the  following: 

(a)  [Administer]  [Supervise]  all  public 
adoption  services  within  the  state. 

(b)  Provide  a  mechanism  for  linking 
adoption  services  with  public  and 
voluntary  foster  care  services,  to  ensure 
that  adoption  is  evaluated  as  one  option 
for  every  child  in  foster  care.  To  carry 
out  this  responsibility,  and  to  en8iu*e  the 
availability  of  adoption  or  foster  care 
services  for  each  child  according  to  the 
child’s  need,  the  state  adoption 
administration  shall  establish  or 
implement,  or  both,  a  system  of  both 
long-  and  short-range  individual  case 
planning  and  at  least  semi-aimual  case 
reviews.  Such  a  system  shall  include 
internal  administrative  reviews  and 
reviews  by  a  body  external  to  the 
agency  providing  the  service,  and  shall 
apply  to  all  children  who  are  the 
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responsibility  of  the  state,  whether  they 
are  being  cared  for  by  a  public  or  a 
voluntary  agency. 

(c)  Develop  a  system  to  identify  and 
designate  the  individual  children  and 
Ae  types  of  children  in  the  state  who 
are  most  in  need  of  adoption  services. 
This  system  shall  be  used  to  plan  for  the 
needs  of  the  individual  children  so 
identified,  and  to  plan  for  the  state-wide 
provision  and  allocation  of  adoption 
services. 

(d)  To  meet  the  needs  of  the  types  of 
children  designated  under  subsection  (c) 
as  most  in  need  of  adoption  services: 

(1)  provide  specialized  programs, 
staffed  by  persons  whose  skills  are 
specifically  suited  to  meeting  the  needs 
of  such  children;  and 

(2]  regularly  recruit  or  ensure  the 
recruitment  of  adoptive  parents  to  meet 
the  needs  of  such  children. 

(e)  Provide  or  ensure  the  provision  of 
a  family  assessment  to  any  adult  who 
applies  to  adopt  a  waiting  child  or  a 
t^e  of  child  designated  imder 
subsection  (c)  as  most  in  need  of 
adoption  services. 

(f)  Provide  or  cause  to  be  provided 
adoption  services: 

(1)  for  all  children  who  are  the 
responsibility  of  the  state  for  whom 
adoption  is  the  plan; 

(2)  for  the  birth  parents,  prospective 
adoptive  parents,  and  adoptive  parents 
of  such  children;  and 

(3)  for  adoptees  who  were  the 
responsibility  of  the  state  immediately 
prior  to  their  placement  for  adoption. 
Such  services  shall  include 
preplacement,  placement, 
postplacement,  and  postadoption 
services. 

(g)  Publish  and  disseminate 
information  to  the  public  regarding 
adoption  programs  and  services  within 
the  state.  Such  information  shall  include, 
at  a  minimum: 

(1)  the  numbers  and  characteristics  of 
the  children  available  for  adoption, 
including  the  types  of  children  most  in 
need  of  adoption  services; 

(2)  the  requirements  for  persons  who 
seek  to  adopt  a  child;  and 

(3)  the  steps  in  the  adoption  process, 
and  the  services  and  financial 
assistance  available  to  families  who 
adopt  a  child. 

(h)  Conduct  a  program  of  public 
education  on  current  issues  in  adoption. 

(i)  Establish  and  maintain,  or  cause  to 
be  established  and  maintained,  a 
statewide  adoption  resource  exchange 
or  listing  service. 

(j)  Provide  or  ensure  the  provision  of 
appropriate  training  for  persons 
performing  services  required  by  this  Act 

(k)  In  accordance  with  the  system 
developed  pursuant  to  subsections  (b) 


and  (c)  of  this  Section  601,  keep 
statistics  relating  to  adoption  which  will 
be  designed  to  present  as  nearly  as  may 
be,  a  true  and  accurate  account  of 
adoption  services  provided  to  all 
children  within  this  state  and  to  children 
outside  this  state  whose  legal  custodian 
or  guardian  is  a  resident  of  this  state. 
The  court  and  each  agency  shall  provide 
such  statistical  information  to  the  state 
adoption  administration  as  may  be 
required  by  it  in  order  to  facilitate  the 
development  and  keeping  of  such 
statistics. 

(l)  Develop  such  forms  as  may  be 
necessary  to  implement  the  provisions 
of  this  Act,  and  designate  which  of  those 
forms  shall  be  used  uniformly  by  all 
agencies  in  this  state. 

(m)  Establish  standards  for  the 
compiling  and  maintenance  of  agency 
records. 

(n)  Establish  and  maintain  a  register 
of  aU  petitions  for  adoption  filed  in  the  [ 

]  court  of  this  state.  Access  to 
information  in  the  register  shall  be 
granted  in  accordance  with  Sections  503 
and  504  of  this  Act. 
***** 

Commentary  to  Section  601 

The  opening  sentence  of  the  section  is 
a  statement  of  policy,  emphasizing  the 
affirmative  duty  of  the  state  to  provide 
permanent  homes  through  adoption  for 
the  state’s  children.  A  major  feature  of 
Title  VI  is  the  use  of  licensing  as  a 
sanction  to  ensure  the  delivery  of 
quality  adoption  services  by  the  state  as 
well  as  by  private  agencies. 

The  administrative  scheme  envisioned 
in  Title  VI  consists  of  four  main 
elements:  an  umbrella  public  adoption 
authority  (the  "state  adoption 
administration”)  with  state-wide 
administrative  or  supervisory  authority 
over  individual  public  adoption 
agencies;  the  in^vidual  public  adoption 
agencies,  which  are  usually  county- 
based;  individual  voluntary  agencies 
throughout  the  state;  and  a  state 
licensing  agency,  responsible  for 
monitoring  the  performance  of  all  public 
or  voluntary  adoption  agencies  in  the 
state,  and  which  may  or  may  not  be  a 
unit  within  the  umbrella  state  agency. 

For  a  more  complete  discussion  of  the 
role  and  administrative  position  of  the 
adoption  licensing  authority,  see 
M.S.A.A.  §  602  (commentary). 

Subsection  (a).  The  state  adoption 
administration  created  or  designated  by 
the  legislature  may  be  an  already 
existing  unit  within  the  department  of 
public  welfare.  The  individual  public 
agencies  which  provide  adoption 
services  will  usually  provide  foster  care 
services  as  well,  so  the  umbrella  state 


adoption  administration  will  be 
intimately  involved  with  the  operation 
of  public  foster  care  programs.  The 
precise  administrative  role  of  this 
umbrella  authority  will  be  determined 
by  whether  the  state's  social  service 
system  is  state-administered  or  coimty- 
administered  and  state-supervised. 

Subsection  (b).  The  linking  of 
adoption  resouirces  with  the  foster-care 
system  is  a  vital  first  step  in  serving  the 
large  numbers  of  children  who  are 
spending  their  childhood  in  “temporary” 
foster  care.  A  recent  nation-wide  study 
of  children  in  such  temporary  care 
showed  that  fifty-two  percent  had 
already  spent  more  than  two  years  in 
foster  care.  Children’s  Defense  Fund, 
Children  Without  Homes  187  (1978).  See 
also  H.  Maas,  "Children  in  Long-Term 
Foster  Care,”  48  Child  Welfare  321 
(1969). 

One  problem  in  serving  these  children 
has  been  the  inability  of  states  to 
identify  them,  presumably  due  to  poor 
record-keeping  and  review  mechanisms. 
See  Children’s  Defense  Fund,  supra,  at 
186.  Some  states  have  already  met  this 
problem  by  instituting  mandatory 
administrative  foster-care  case  reviews 
similar  to  this  subsection.  See  Conn. 

Gen.  Stat.  Ann.  §§  16-1610, 1611, 1623 
(1979);  Miss.  Code  Ann.  §  43-15-13  (1978 
Suppl).  However,  internal 
administrative  review,  while  essential, 
is  not  sufficient,  and  approximately 
twenty  states  have  statutory  provisions 
for  the  periodic  review  of  the  status  of 
children  in  care  by  a  body  external  to 
the  agency,  most  frequently  a  court  or 
court-appointed  body.  Such  review, 
apart  from  the  provision  of  services,  is 
essential  to  ensuring  permanency  for 
children  who  otherwise  too  frequently 
drift  indefinitely  in  foster  care  systems. 
For  suggested  characteristics  of  a  strong 
foster-care  review  system,  see 
Children’s  Defense  Fund,  supra,  at  80- 
83. 

Because  of  the  close  organizational 
link  between  public  adoption  and  public 
foster-care  agencies,  the  duty  of  the 
state  adoption  administration  under  this 
subsection  should  be  fairly  simple 
within  the  public  sector,  llie  more 
complicated  task  will  be  linking 
voluntary  foster  care  services  with 
public  adoption  services,  and  public 
foster  care  with  voluntary  adoption 
resources. 

Subsections  (c)  and  (d).  A  primary 
value  of  a  statewide  adoption  authority 
is  its  ability  to  equitably  distribute  state 
adoption  funds  and  resoim:es  to  serve 
the  children  who  need  them  most. 
Through  use  of  the  statistical  data 
compiled  pursuant  to  subsections  (c) 
and  (k),  the  statewide  agency  can 
identify  broad  segments  of  the  foster- 
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care  population  which  need  special 
recruitment  or  other  programs.  The 
importance  of  active  recruitment  of 
appropriate  families  is  illustrated  by  the 
great  disparity  that  often  exists  between 
the  types  of  children  needing  adoption 
and  the  types  of  children  that 
unrecruited  applicants  are  willing  to 
adopt.  One  New  York  study  revealed 
that  ninety-four  percent  of  the  children 
registered  on  the  adoption  exchange 
were  over  five  years  of  age.  and  ninety- 
four  percent  of  adoptive  applicants 
would  accept  only  a  child  under  four.  H. 
Grossman.  D.  Epstein  and  A.  Nelson,  An 
Evaluation  of  the  New  York  State 
Adoption  Exchange  (1976).  For  reports 
on  the  success  of  special  recruitment 
programs  in  increasing  adoption 
opportimities  for  specific  groups  of 
children,  see  J.  Neilson,  ‘Tayari:  Black 
Homes  for  Black  Children.”  55  Child 
Welfare  41  (1976);  U.S.  Dept  of  Health, 
Education,  and  Welfare,  Families  for 
Black  Children,  The  Search  for 
Adoptive  Parents  (1975)  (describes 
several  different  programs);  Michigan 
DepL  of  Soc.  Services,  Adoption  Project 
’72:  Final  Report  (1973). 

Subsection  (e).  Closely  related  to  the 
state’s  duty  to  oversee  active 
recruitment  of  adoptive  parents  suitable 
to  the  population  of  waiting  children  is 
the  duty  to  provide  family  assessments 
to  applicants  who  respond  to  these 
special  recruitment  efforts.  The  problem 
of  allocation  of  agency  resources 
between  providing  family  assessments 
and  performing  other  adoption  services 
is  a  long-standing  one.  See  M.S.A.A. 

§  205  (commentary).  However,  the  value 
of  providing  these  assessments  to  all 
persons  who  express  an  interest  in 
adopting  a  “hard  to  place”  child  cannot 
be  overemphasized.  “The  agency 
achieves  its  supreme  importance  in 
making  available  a  responsible,  formally 
organized  channel  for  bringing  together 
the  adoptive  home  and  the  child  needing 
such  a  home  .  .  .  [PJroviding  this  change 
is  environment  for  the  child  [is]  social 
work’s  greatest  contribution.”  A. 
Kadushin,  Adopting  Older  Children  228 
(1970). 

Subsection  (f).  In  addition  to 
providing  state-wide  planning  and 
coordinating  of  adoption  efforts  for  the 
entire  foster-care  population,  the  state 
agency  is  responsible  for  [administering 
or  supervising]  the  direct  provision  of 
the  entire  range  of  adoption  services  to 
all  adults  and  children  involved  in  the 
adoption  process. 

Subsections  (gj  and  (h).  Public 
information  and  education  is  an 
essential  part  of  the  recruitment  process. 
Awareness  of  the  types  of  children 
needing  homes,  and  of  the  state 


assistance  which  may  be  provided  to 
adoptive  children  and  families  (for 
example,  adoption  subsidy),  is  often  a 
first  step  in  a  potential  adoptive  parent’s 
application.  Public  education  also 
fosters  greater  imderstanding  of  issues 
and  attitudes  which  affect  the  lives  of 
adoptees  and  their  families. 

Subsection  (ij.  As  of  July  1978,  thirty- 
six  states  had  established  or  authorized 
the  creation  of  a  state  adoption 
exchange.  For  a  list  of  these  exchanges, 
see  Children’s  Defense  Fund,  supra,  at 
211-215.  ’This  service  assures  that  aU 
potential  adoptive  homes  in  the  state 
may  be  considered  in  the  search  for  a 
fai^y  for  any  particular  child.  It  should 
be  emphasized  that  this  resource  is  of 
optim^  value  only  when  it  is  actively 
used  as  a  recruitment  tool  and  not 
merely  passively  referenced  in  the 
course  of  searching  for  a  type  of 
adoptive  home.  See  generally  H. 
Grossman,  D.  Epstein  and  A.  Nelson, 
supra;  Welfare  Research  Inc.,  Regional 
Adoption  Program  (1977).  TTie  state 
adoption  exchange  should  be  linked 
with  all  state  adoption  agencies  and 
with  any  available  regional  or  national 
exchanges. 

Subsection  Q).  While  the  state 
adoption  administration  can  be 
expected  to  offer  special  expertise  and 
training  resources,  the  training  programs 
pursuant  to  this  subsection  should  be 
jointly  planned  by  the  state  agency  and 
tlie  local  agency  involved,  as  the  latter 
can  draw  upon  the  imique  perspective 
and  particular  problems  of  its  own 
workers.  As  those  most  directly 
involved  in  adoption  services,  adoptees, 
adoptive  parents,  and  birth  parents 
should  not  be  overlooked  as  training 
resources  in  the  preparation  of  these 
programs.  Trainees  should  include  not 
only  adoption  personnel,  but  also  foster 
care  workers,  independent  providers  of 
pyschological  assessments  under  Title 
III  of  this  Act,  lawyers,  judges,  court 
officials,  and  other  citizens  having  an 
interest  in  or  connected  with  adoption. 

Subsection  (k).  Hie  maintenance  of 
statistical  data  by  the  state  agency  is 
necessary  to  facilitate  planning  of 
adoption  programs,  to  accoimt  for  the 
intertstate  movement  of  children,  and  to 
monitor  the  provision  of  services  of 
public  and  voluntary  agencies. 

The  statistics  kept  pursuant  to  this 
subsection  should  include,  but  need  not 
be  limited  to:  (1)  the  number  and 
characteristics  (such  as  age,  sex,  race, 
ethnicity,  handicap,  length  of  time  in 
care)  of  children  in  foster  c£ire  for  whom 
adoption  is  the  appropriate  plan,  and  a 
division  of  the  numbers  of  children  in 
foster  care  according  to  those  whose 
parent’s  rights  have  and  have  not  been 
terminated,  and  the  number  and 


characteristics  of  those  who  have  no 
living  legal  parent  but  who  have  not 
been  placed  in  adoption,  as  well  as 
those  placed  for  adoption  by  agencies 
and  parents  within  the  state;  (2)  the 
number  and  characteristics  of  diildren 
placed  into  subsidized  adoptions;  (3)  the 
number  and  characteristics  of  birth 
parents  to  whom  adoption  services  have 
been  provided,  with  such  data  to  be 
collected  in  three  categories:  those 
whose  parental  rights  were  terminated 
through  relinquis^ent,  through 
voluntary  court  action,  and  through 
involimtary  court  action;  (4)  the  numbers 
of  inquiries  from  potential  adoptive 
applicants,  applications  to  agencies  for 
fa^y  assessment  and  adoption, 
applicants  who  have  received  family 
assessments  and  have  been  approved  as 
adoptive  families,  and  approved 
applicants  who  have  had  children 
placed  in  their  home  for  adoption;  and 
(5)  the  numbers  of  adoptions  by 
stepparents  and  relatives. 

Subsection  (1).  Development  of 
standard  forms  for  use  by  all  agencies  in 
the  state  is  one  method  to  ensure  that 
provisions  of  the  law  are  closely 
followed  in  such  important  actions  as 
relinquishment  and  revocation  of 
relinquishment.  Thus,  this  provision 
requires  the  state  adoption 
administration  to  develop  forms 
necessary  to  implement  the  Model  Act 
and  to  designate  which  forms  must  be 
used  by  all  agencies.  In  addition  to 
standard  relinquishment  and  revocation 
forms,  the  state  agency  may  want  to 
consider  standard  forms  for  such  things 
as  waivers,  disclaimers  of  paternity,  and 
registry  of  a  child  or  family  with  an 
adoption  exhange. 

Subsection  (m).  'The  importance  of 
good  recordkeeping  in  adoption  practice 
is  increasingly  recognized.  Information 
in  individual  case  records  serves  as  a 
base  for  the  compiling  of  agency  and 
state  data  concerning  placement  and 
adoption.  Agency  records  of  parental 
relinquishments  are  vital  in 
documenting  due  process  safeguards. 
Furthermore,  agency  records  often  are 
the  primary  source  of  personal 
information  for  an  adoptee  concerning 
his  medical  and  social  history  prior  to 
his  birth  and  before  his  adoption. 

Subsection  (n).  In  many  cases  an 
adoptee  does  not  know  which  agency  to 
consult  for  information  regarding  his 
history,  and  may  be  unaware  of  the 
court  in  which  his  adoption  occurred.  To 
assist  adult  adoptees  and  others  entitled 
to  inspect  court  and  agency  records,  the 
state  adoption  administration  must 
maintain  a  register  of  all  adoption 
petitions  filed  in  the  state.  This  register 
should  be  organized  alphabetically  by 
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the  surname  of  the  adoptive  parents, 
and  cross-indexed  by  the  surname  of  the 
birth  parents.  This  register  will  enable 
adoptees  and  others  to  identify  the  court 
and  agency  through  which  they  can 
obtain  further  information. 

Subsection  (o).  The  certification  of 
children  as  eligible  for  a  subsidy  is  a 
duty  of  the  state  agency  imder  Section 
703  of  this  Act. 

Section  602.  Licensing  of  Adoption 
Agencies 

(a)  The  [state  licensing  agency]  shall 
have  the  exclusive  authority  to  license 
agencies  in  this  state  to  perform 
adoption  services. 

(b)  No  agency  may  arrange  for 
adoptions,  perform  any  functions  or  acts 
in  connection  therewith,  or  place 
children  preliminary  to  or  in 
comtemplation  of  adoption  unless  it 
holds  a  ciurent  and  effective  license 
issued  pursuant  to  this  Title. 

(c)  A  license  to  provide  adoption 
services  shall  be  issued  to  any  applicant 
which: 

(1)  Is  eithen  (A)  a  voluntary,  not-for- 
profit  agency  which  can  be  held 
accountable  for  its  acts  and  omissions 
by  the  administrative  agencies  and 
courts  of  this  state,  or 

(B)  [a]  [the]  public  adoption  agency; 

(2}  gives  satisfactory  evidence  of 
financial  responsibility; 

(3)  has  sufficient  personnel  properly 
qualified  to  provide  adoption  services 
and  to  provide  for  the  needs  of  children 
who  may  reasonably  be  expected  to  be 
in  its  charge  as  an  incident  to  placement 
for  adoption  or  to  the  making  of  such 
alternative  arrangements  as  may 
become  necessary  in  connection  with 
attempts  to  arrange  and  consummate 
adoptions; 

(4)  has  suitable  and  adequate  facilities 
and  administrative  capabilities  for  the 
conduct  of  its  programs;  and 

(5)  complies  wiUi  the  standards 
contained  in  regulations  in  force 
piirsuant  to  subsection  (f)  hereof. 

(d)  Application  for  an  adoption 
agency  license  or  renewal  shall  be  made 
on  forms  approved  by  the  [state 
licensing  agency].  A  completed 
application  shall  be  acted  upon  within 
ninety  days  of  its  submission.  The 
granting  or  denial  of  an  application  for  a 
license  pursuant  to  this  section  shall 
constitute  final  action  of  the  [state 
licensing  agency]  subject  to  review  in 
accordance  with  the  [State 
Administrative  Procedure  Act].  Failure 
of  the  [state  licensing  agency]  to  grant  or 
deny  an  application  within  ninety  days 
of  its  submission  shall  constitute  a 
denial  of  the  application  for  purposes  of 
such  review. 


(e)  An  adoption  agency  license  shall 
be  issued  for  a  term  of  three  yefirs  and 
shall  be  renewable  for  like  terms  by  the 
holder,  provided  that  the  holder 
continues  to  meet  all  requirements  for 
licensure.  An  adoption  agency  which  is 
to  be  newly  established  and  is  applying 
for  an  initial  license  shall  receive  a 
provisional  license  which  shall  entitle 
the  holder  to  all  rights  and  privileges 
conferred  by  an  adoption  agency 
license,  but  which  shall  have  a  term  of 
one  year.  An  applicant  for  a  provisional 
license  shall  be  required  to  satisfy  the 
[state  licensing  agency]  that  it  is 
prepared  to  meet  all  requirements  for 
licensure  upon  the  issuance  of  a  license. 

(f)  The  [state  licensing  agency]  shall 
have  the  power  to  issue  regulations 
containing  specific  requirements 
consistent  with  an  in  furtherance  of  the 
purposes  of  this  Act  for  the  facilities, 
programs,  and  operation  of  adoption 
agencies  and  otherwise  for  the 
implementation  of  this  Title.  Such 
relations  shall  apply  uniformly 
throughout  the  state. 

(g)  Regulations  established  pursuant 
to  subsection  [f]  hereof  shall  include,  but 
not  be  limited  to,  requirements  that  each 
adoption  agency: 

(1)  structure  its  programs  to  maximize 
coordination  of  its  own  services  with 
those  of  foster  care  agencies  and  other 
providers  of  services  to  children: 

(2)  for  any  child  to  whom  such  agency 
provides  foster  care  services,  study  the 
alternatives  to  adoption  before  a 
permanent  plan  is  made  for  such  child; 

(3)  have  an  established  program  of 
recruitment  of  potential  adoptive 
parents  or  a  program  to  pm^ase  such 
recruitment  services; 

(4)  provide  intake  procedures  and  a 
family  assessment  for  any  adult 
interested  in  adopting  a  waiting  child 
under  the  care  of  the  agency; 

(5)  maintain  a  fair  hearing  and 
appeals  procedure  for  persons  aggrieved 
by  agency  action: 

(6)  provide  or  cause  to  be  provided 
preplacement,  placement, 
postplacement,  and  postadoption 
services; 

(7)  periodically  conduct  reviews  of  its 
services: 

(8)  provide  opportunity  to  its  staff 
members  to  receive  training  suited  to 
staff  and  agency  functions,  and  to 
participate  in  the  planning  and 
execution  of  the  agency’s  staff  training 
programs; 

(9)  hire  qualified  personnel  to  provide 
its  services; 

(10)  participate  in  the  state  adoption 
exchange; 

(11)  assure  the  provision  of  health 
care  to  the  children  imder  its  care; 


(12)  maintain  case  records  which  meet 
the  minimum  standards  established  by 
the  state  agency: 

(13)  maintain  a  case  review  and 
reporting  system  as  required  by  Section 
601  of  the  Act;  and 

(14)  compile  and  report  statistics  to 
the  state  adoption  administration  as 
required  by  Section  601  of  this  Act. 

(h)(1)  The  [state  licensing  agency] 
shall  monitor  the  performance  and 
satisfy  itself  concerning  the  adequacy  of 
the  resources  of  licensed  agencies  on  a 
continuing  basis.  Whenever  the  [state 
licensing  agency]  finds  that  any  agency 
is  not  proving  the  services  required  by 
this  Act  or  is  otherwise  in  violation  of 
this  Act  or  other  applicable  laws,  its 
shall  notify  the  agency  of  the  lack  of 
compliance  and  provide  the  agency  with 
a  reasonable  opportunity  to  achieve 
compliance.  If  the  agency  fails  to  correct 
the  deficiency,  the  [state  licensing 
agency]  may  suspend  or  revoke  the 
agency  license.  Revocation  shall  be  only 
after  a  hearing  pursuant  to  rules  of  the 
[state  licensing  agency]  and  shall  be 
subject  to  review  in  accordance  with  the 
[State  Administration  Procedures  Act] 

(2)  An  agency  license  may  be 
suspended  after  notification  of  lack  of 
compliance  and  prior  to  hearing,  if  the 
public  interest  so  requires,  but  only  for 
good  cause  and  for  a  period  not  to 
exceed  sixty  days. 

(3)  Whenever  an  agency  license  is 
suspended,  the  [state  licensing  agency] 
may  issue  a  temporary  license  to  the 
licensee  for  a  period  not  to  exceed 
ninety  days,  so  that  agency  operations 
may  continue  pending  final  action  by 
the  [state  licensing  agency).  Such 

,  temporary  license  may  be  extended 
once  for  forty-five  days,  after  which  the 
originial  license  shall  be  either 
reinstated  or  revoked. 

(i)  All  reports  of  investigation 
conducted  and  actions  taken  by  the 
[state  licensing  agency]  pursuant  to  this 
section  shall  be  open  to  the  public  and 
available  for  inspection  during  regular 
business  hours. 

(j)  Any  person,  association,  or 
corporation  which  provide  adoption 
services  without  a  valid  license  issued 
pursuant  to  this  Act  is  subject  to  a  civil 
penalty  of  not  less  than  $50  nor  more 
than  $1,000  for  each  day  of  violation. 

Civil  penalities  shall  be  cumulative  and 
in  adffition  to  criminal  penalties  and 
other  remedies  provided  by  law. 

(k)  Any  person,  association,  or 
corporation  which  provides  adoption 
services  without  a  valid  license  issued 
pursuant  to.  this  Act  is  guilty  of  a 
criminal  offense  and  shall  be  fined  not 
less  than  $100  nor  more  than  $1,000. 

*  *  •  «  • 
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Commentary  to  Section  602 

Section  602  provides  for  state 
licensing  of  agency  which  perform 
adoption  services.  This  provision  is  an 
essential  element  in  a  s^eme  to  provide 
adoption  services  of  high  quality  on  a 
statewide  basis.  The  positive  and 
negative  sanctions  inherent  in  the 
licensing  process,  although  not  the  only 
tools  for  maintaining  or  upgrading 
agency  performance,  are  among  &e 
most  effective.  Licensing  serves  not  only 
to  eliminate  poor  service  providers; 
licensees  are  encouraged,  by  the  very 
existence  of  licensing  standards,  to  keep 
their  performance  from  falling  to 
unacceptable  levels. 

It  is  this  theory  which  underlies  the 
inclusion  of  all  adoption  agencies,  public 
as  well  as  voluntary,  within  the 
population  to  be  licensed.  The  state 
licensing  agency  designated  by  the 
legislature  will  very  likely  be  a  division 
of  the  public  welfare  department 
already  having  some  responsibility  for 
licensing  child  care  facilities.  See  N. 
Class,  Licensing  of  Child  Care  Facilities 
by  State  Welfare  Departments  60  (1968) 
(IJ.S.  Dept,  of  RE.W.  Pub.  No.  462-1968). 
This  means  that  one  state  agency  will  be 
licensing — or  attepting  to  revoke  the 
license  of — another  closely-related 
public  ageAcy.  Aside  from  the  questions 
of  divided  authority  which  arise,  it  is 
questionable  whether  under  the  laws  of 
most  states  a  public  agency  which  failed 
to  meet  licensing  standards  could  be 
closed  down  in  the  event  its  license 
were  revoked:  such  an  agency  is 
generally  created  and  terminated  only 
by  legislative  mandate.  However,  the 
negative  sanctions  of  adverse  publicity 
and  public  opinion  are  substantial,  and 
may  be  more  effective  than  the  threat  of 
closing  the  agency  doors  in  enforcing 
compliance  of  public  agencies. 

Authorization  by  a  legislature  to 
license  the  public  agencies  could  be 
likened  to  the  legislature’s  creation  of  an 
ombudsman  to  press  the  interests  of  the 
public  before  agencies  which 
presumably  serve  the  same  interests. 
Hence,  organizational  independence  of 
the  licensing  agency  from  the  public 
agencies  it  licenses  is  obviously  cruciaL 

Subsection  (a).  The  agency  delegated 
in  this  provision  may  be  a  newly- 
created  unit  of  state  government  or  a 
new  section  of  an  established  division 
or  department  already  charged  with 
licensing  responsibilities.  Only  where 
the  established  licensing  authority  has 
expertise  in  the  field  of  children’s 
services,  however,  would  it  be 
appropriate  to  place  the  adoption 
services  licensing  agency  within  an 
already  existing  licensing  department 


The  need  for  independence  of  the 
licensing  unit  from  the  statewide 
adoption  agency  and  the  public  agencies 
it  administers  must  be  reiterated.  The 
licensing  power  is  not  to  be  delegated  to 
local  or  county  officials;  statewide 
administration  of  licensing  standards  is 
the  only  means  of  assuring  imiformity 
and  fairness  in  their  application. 
Moreover,  decentralization  of  the 
licensing  task  could  be  expected  to 
greatly  increase  overhead  costs. 

Subsection  (b).  Agencies  which  must 
be  licensed  under  the  Act  are  those 
performing  adoption  services.  It  should 
be  noted.that  most  agencies  which 
provide  adoption  services — services 
which  could  be  characterized  in  general 
as  child-placing  services — may  also  be 
child-caring  facilities  in  that  they 
maintain  foster  care  facilities  for 
children  who  have  not  yet  been  placed 
or  freed  for  adoption.  Section  602  is  not 
intended  to  cover  the  child-caring 
aspects  of  these  agencies’  services.  ’The 
legislature  may  decide  to  have  one 
licensing  authority  for  licensing  both 
foster  care  and  adoption  agencies,  and 
to  issue  a  single  license  authorizing  both 
foster  care  and  adoption  activities.  See 
N.  Class,  supra,  at  11. 

Subsection(c).  The  subsection  lists 
basic  organizational  and  administrative 
criteria  which  must  be  met  by  licensed 
agencies. 

Subsection  (d).  ’The  process  of 
obtaining  a  license  or  renewal  must  be 
initiated  by  the  prospective  licensee. 

The  ninety-day  period  for  agency 
licensing  action  is  deemed  adequate 
time  for  evaluation  of  the  applicant  For 
purposes  of  review  of  the  administrative 
action,  failure  of  the  licensing  authority 
to  act  upon  an  application  within  ninety 
days  constitutes  denial  of  the  license. 

Subsection  (e).  The  standards  for 
renewal  of  a  license  are  identical  to 
those  for  initial  licensure.  The  three-year 
term  for  a  regular  license  allows  for 
adequate  administrative  oversight  but 
avoids  undue  expenditure  of  licensee 
resources  in  the  licensing  process  rather 
than  in  service  functions. 

Subsection  (f).  The  specific 
requirements  for  licensing  an  agency 
could  not  possibly  be  set  out  with  the 
necessary  detail  in  a  statute,  nor  should 
they  be,  since  each  change  in  a 
requirement  would  entail  action  by  the 
legislature.  Authority  is,  therefore, 
granted  to  the  licensing  agency  to 
develop  and  promulgate  &e  regulations 
necessary  to  implement  the  law. 

Subsection  (g).  Several  subjects  are  to 
be  addressed  in  detail  by  the  regulations 
issued  pursuant  to  subsection  (f).  Many 
of  these  regulatory  requirements  for 
individual  agencies  parallel  the  duties  of 
the  state  to  its  foster  care/adoptee 


population.  See  M.S.A.A.  S  601.  ’The 
licensing  agency  is  not  limited  by  these 
provisions,  and  should  address 
whatever  additional  criteria  for 
licensing  are  necessary.  Of  the 
standards  listed,  perhaps  the  most 
important  to  the  provision  of  quality 
adoption  services  is  the  quality  of 
personnel  in  the  individual  agencies.  It 
would  be  convenient  for  the  licensing 
authority  to  rely  upon  traditional 
educational  and  training  credentials  in 
evaluating  the  qualifications  of  agency 
personnel.  However,  while  such 
'  credentials  are  important,  they  should 
not  be  relied  upon  to  the  exclusion  of 
other  valuable  considerations,  such  as 
personal  experience  in  adoption 
services. 

Subsection  (h).  It  is  not  intended  that 
the  licensing  agency  serve  in  a 
consultant  capacity  to  the  agencies  it 
oversees.  The  fullest  possible 
information  should  be  proAdded  to  an 
agency  foimd  to  be  in  noncompliance 
with  licensing  standards  in  order  to 
provide  the  agency  a  reasonable  chance 
to  correct  the  fault  However,  the 
licensing  authority  personnel  and 
resources  should  not  be  burdened  with 
providing  supervision  or  official 
assistance. 

Subsection  (i).  It  is  increasingly 
recognized  that  the  public  has  a  right  to 
know  the  results  of  an  investigation  by  a 
public  licensing  authority  and  the  basis 
for  the  decision  regarding  the  issuance 
of  a  license.  L  Costin,  Child  Welfare 
Policies  and  Practice  136  (1979).  To  the 
extent  that  entries  in  an  investigative 
file  would  constitute  invasion  oif  a 
client’s  privacy  were  the  file  made 
available  for  public  inspection,  deletion 
of  such  entries  is  necess^. 

Subsection  (j)  and  (k).  The  Model  Act 
contains  two  kinds  of  penalty 
provisions.  One  is  suspension  or 
revocation  of  license,  see  M.SA.A. 

§  602(h);  the  other  is  the  imposition  of 
fines  for  violations.  Since  public  and 
private  providers  of  adoption  services 
are  equally  subject  to  the  statute,  these 
penalties  are  meant  to  apply  in  a  similar 
manner  to  both.  Nevertheless,  the 
deterrent  or  punitive  effects  of  the 
penalties  must  be  separately  considered 
so  far  as  their  impacts  on  public  and 
volimtary  providers  are  concerned. 

For  the  voluntary  agency,  suspension 
or  revocation  of  a  license  is  a  significant 
penalty.  *rhe  Act  would  make  provision 
of  adoption  services  unlawful,  unless 
done  pursuant  to  a  license.  Thus, 
removal  of  the  license  would  take  away 
the  provider’s  right  to  engage  in 
placement,  supervisory,  or  related  child 
care  activities. 

The  public  agency  would  theoretically 
be  affected  in  the  same  way.  However. 
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whether  in  actuality  the  effect  would  be 
'  similar  is  a  different  question  to  answer. 
The  state  and  local  public  child  welfare 
agencies  are  the  resources  of  last  resort 
which  must  provide  services  and 
protection  for  children  who  are  not 
served  by  other  means.  To  declare  that 
they  cannot  function  if  they  fail  to 
continue  to  meet  conditions  of  licensure 
does  not  solve  the  problem  of  how  the 
children  whom  they  must  serve  are  to  be 
furnished  with  needed  services. 
Moreover,  it  must  be  remembered  that 
persons  (including  children)  are  legally 
entitled  to  welfare  services  in  the 
jurisdiction  where  they  are  found.  This 
entitlement  is  not  a  ri^t  against 
voluntary  providers,  but  it  is  a  right 
against  the  state  or  its  local 
subdivisions,  or  both. 

Judgments  of  criminal  violations  and 
imposition  of  fines,  such  as  set  forth  in 
subsections  (j)  and  (k),  are  customary 
penalties  to  be  imposed  against  persons 
who  violate  laws.  The  principal  question 
to  be  asked  about  such  criminal 
penalties  is  whether  they  are 
commensurate  with  the  particular 
offenses  involved  and  whether  the 
administrative  and  judicial  mechanisms 
for  enforcement  are  adequate.  In  the 
case  of  a  public  agency,  conviction  for 
crime  is  not  a  meaningful  penalty. 
Collection  of  a  ffne  from  the  funds 
available  to  a  public  agency,  even  if 
made  statutorily  possible,  would  merely 
diminish  the  resources  available  to 
provide  services  to  children  and 
probably  would  have  no  deterrent  or 
punitive  effect  on  the  administrators  or 
upon  the  legislatme.  On  the  other  hand, 
suits  against  administrative  officials  in 
their  private  capacities  are  sometimes 
possible.  They  could  be  effective  in  the 
current  context  if  the  violations  involved 
were  due  to  the  negligent  or  willful 
conduct  of  the  adn^strative  personnel 
of  the  public  child  welfare  agency,  but  if 
wholly  or  in  significant  part  attributable 
to  a  failure  of  the  state  or  local 
government  to  provide  adequate 
resources,  imposition  of  criminal 
penalties  against  individual  officials  or 
employees  might  not  be  feasible. 

Despite  the  difficulty  in  applying  the 
customary  penalties  to  public  agencies 
and  their  personnel,  it  would  be 
advantageous  to  establish  firmly  that 
public  agencies  must  observe  the  same 
requirements  and  are  under  the  same 
obligations  as  are  volimtary  agencies 
and  their  personnel.  One  way  of  doing 
this  is  to  make  the  same  penalties 
applicable  to  both.  Characterizing 
violation  of  public  agencies  similarly 
with  those  of  voluntary  providers  will 
exert  favorable  pressure  on  them. 


Section  603.  Licensing  of  Family 
Assessment  Practitioners  for 
Intercountry  Adoptions 

(a)  No  person  shall  perform  a  family 
assessment  of  a  prospective  adoptive 
family  pursuant  to  Section  205(a]  of  this 
Act  imless  he  is  employed  by  or  imder 
contract  to  an  agency  or  he  is  the  holder 
of  a  license  in  full  force  and  effect 
pursuant  to  this  section. 

(b)  The  holder  of  a  license  pursuant  to 
this  section  may  perform  a  family 
assessment  only  for  a  family  seeking  to 
adopt: 

(1)  A  child  in  another  coimtry 
pursuant  to  the  United  States 
Immigration  and  Nationality  Act,  Title  8, 
Section  1101(b)(l)(F]; 

(2)  A  child  brou^t  into  the  United 
States  for  the  purpose  of  adoption 
pursuant  to  8  USC  §  1101(b)(1)(F). 

(c)  The  [state  licensing  agency]  shall 
issue  a  license  to  perform  family 
assessments  for  intercountry  adoptions 
to  an  individual  who: 

(1)  Has  received  a  master’s  degree 
from  an  accredited  school  of  social 
work;  and 

(2)  Has  at  least  three  years  experience 
in  providing  adoption  or  adoption- 
related  services  following  receipt  of  the 
master’s  degree. 

(d)  An  application  for  a  license  under 
this  section  shall  be  made  on  forms 
approved  by  the  [state  licensing 
agency],  and  the  license  shall  be  issued 
or  denied  within  sixty  days  of  the 
making  of  a  completed  application 
therefor.  Failure  to  issue  a  license  or 
denial  thereof  within  sixty  days  of 
receipt  of  the  completed  application 
shall  constitute  final  action  sufficient  for 
review  pursuant  to  the  [State 
Administrative  Procedure  Act]. 

(e)  A  license  pursuant  to  this  section 
shall  be  issued  for  a  term  of  three  years, 
renewable  for  a  like  term  if  the  holder 
continues  to  meet  licensure 
requirements. 

***** 

Commentary  to  Section  603 

For  purposes  of  intercountry 
adoptions  only,  licensed  independent 
social  work  practitioners  are  permitted 
to  conduct  family  assessments.  In  many 
areas  agencies  are  not  willing  or  lack 
the  staff  capacity  to  perform 
assessments  for  intercountry  adoptions. 
This  provision  will,  therefore,  enable 
more  families  wishing  to  adopt  foreign- 
bom  children  to  receive  the  assessment 
required  by  this  Act  and  by  the  U.S. 
Immigration  and  Nationality  Act.  See 
M.S.A.A.  §§  204-205;  8  U.S.C. 

§  1101(b)(1)(F)  (1976). 

The  individual  practitioners  are  to  be 
licensed  and  monitored  by  the  [state 


licensing  agency).  Such  regulation 
shoidd  ensure  the  provision  of 
competent  services  by  workers  not 
subject  to  agency  supervision. 

Fees  paid  for  ffie  services  of  a  family 
assessment  practitioner  are  subject  to 
the  limitations  contained  in  Section  107. 

Section  604.  Agency  Appeals 

(a)  Any  person  who: 

(1)  Is  entitled  to  a  family  assessment 
under  Section  (204)(a),  and 

(A)  Has  been  refrsed  a  family 
assessment  to  which  he  is  entitled,  or 

(B)  Has  not  had  a  family  assessment  ' 
begun  within  sixty  days  or  completed 
within  six  months  after  his  first  contact 
with  the  agency;  or 

(2)  Has  been  notified  by  an  agency 
that  his  application  to  adopt  a  child  has 
been  denied;  or 

(3)  Has  been  notified  that  he  has  been 
approved  for  the  adoption  of  a  child  but 
has  had  no  child  placed  with  him  within 
a  reasonable  time  according  to  the  kinds 
of  children  awaiting  adoption;  or 

(4)  Has  applied  for,  but  been  refused, 
subsidy  for  the  adoption  of  his  foster 
child;  or 

(5)  Has  received  notice  that  a  child  is 
to  be  removed  from  an  adoptive 
placement  in  his  home;  or 

(6)  Is  otherwise  aggrieved  by  agency 

action;  shall  have  the  right  of  appeal  to  a 
reviewing  body  within  ffie  agency  in 
accordance  with  the  [State 
Administrative  Procedure  Act,]  and  a 
subsequent  right  to  judicial  re^dew  of 
the  agency  decision  by  the  [  ]  court. 

(b)  An  appeal  piirsuant  to  this  section 
shall  be  filed  wiffiin  sixty  days  of  the 
action  which  constitutes  the  basis  for 
the  appeal. 

(c)  An  agency  shall  approve  or  deny 

an  appeal  within  sixty  days  of  the  date 
the  appeal  is  filed.  Failure  of  the  agency 
to  approve  or  deny  an  appeal  witl:^ 
sixty  days  shall  constitute  a  final  agency 
action  for  purposes  of  judicial  review  by 
the  [  ] court 

(d)  Notwithstanding  any  other 

provisions  of  this  Section  604,  a  person 
who  relinquishes  a  child  to  an  agency 
has  an  exclusive  administrative  remedy 
of  revocation  of  said  relinquishment 
pursuant  to  Section  304  of  this  Act  After 
the  expiration  of  the  revocation  period, 
any  challenge  to  the  relinquishment 
shall  be  raised  directly  before  the  [  ] 

court. 

***** 

Commentary  to  Section  604 

This  section  provides  an 
administrative  appeal  process  for 
aggrieved  parties  and  specifies  time 
limitations  for  bringing  such  appeals. 

The  purpose  of  the  provision  are  to 
achieve  certainty  for  the  legal  status  of 
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the  children  involved,  to  facilitate  their 
adoptive  placement,  and  to  protect 
agencies  from  untimely  challenges  to 
their  relinquishment  and  placement 
procedures. 

Subsection  (a).  Subsection  [a) 
enumerates  a  variety  of  grounds  upon 
which  parties  adversely  affected  by 
agency  action  may  bring  an  appeal 
within  the  adoption  agency,  and  confers 
a  right  to  judicial  review  of  the  agency 
decision  on  that  appeal. 

Subsections  (b)  and  (c).  Such 
administrative  appeal  must  be  filed  with 
the  agency  within  the  sixty  day 
limitation  period.  The  agency  is  then 
required  to  act  upon  the  appeal  within 
sixty  days  after  it  is  filed.  Failure  of  the 
agency  to  render  an  opinion  within  that 
time  period  will  be  considered  to  be  a 
final  adverse  decision,  at  which  time  the 
petitioner  may  seek  judicial  review  of 
the  agency  action.  Such  review  will  be 
conducted  in  accordance  with  the 
state’s  Administrative  Procedure  Act  or 
other  applicable  law. 

Subsection  (d).  Because  parents  who 
have  relinquished  children  to  an  agency 
have  the  opportunity  to  revoke  that 
relinquishment  witUn  the  fourteen-day 
time  period  afforded  by  Section  304, 
they  do  not  have  the  further  avenue  for 
agency  action  created  by  this  appeal 
provision.  After  the  expiration  of  the 
revocation  period,  any  challenges  to  the 
relinquishment  must  be  made  in  court 

Section  605.  State  Advisory  Committee 
on  Adoption 

(a)  The  [Commissioner]  of  the  state 
adoption  administration  shall  appoint 
an  Advisory  Committee  on  Adoption  to 
be  composed  of  no  fewer  than  eleven 
and  no  more  than  seventeen  members 
who  shall,  as  a  group,  have  sufficient 
knowledge,  experience,  and  expertise  to 
fairly  represent  the  interests  of  the 
general  public,  the  specific  problems 
and  interests  of  those  who  use  or  benefit 
from  adoption  services,  and  the 
concerns  of  professional  planners  and 
providers  of  such  services.  The  members 
of  the  Committee  shall  serve  for 
overlapping  fovir-year  terms,  one-half  of 
the  membership  to  be  appointed  every 
two  years.  Any  member  may  be 
reappointed  to  a  successive  term  or 
terms. 

(b)  The  [Commissioner]  shall  appoint 
one  of  the  members  of  the  Cbmmittee  to 
be  Chairman  thereof  and  shall  provide 
the  Committee  with  such  staff  as  may  be 
necessary  to  assist  in  the  conduct  of  its 
business. 

(c)  The  [state  licensing  agency]  shall 
consult  with  the  Committee  on  policies 
and  problems  in  adoption  and  adoption 
services.  No  regulation  made  pursuant 
to  Sections  602  or  603  of  this  Act  shall 


become  effective  and  no  amendment  or 
revision  thereof  shall  take  effect  until  it 
has  been  presented  to  the  Committee 
with  opportunity  for  the  Committee  to 
give  its  advice  thereon. 
***** 

Commentary  to  Section  605 

The  advisory  committee  is  a  common 
device  to  assure  citizen  participation  in 
the  formulation  of  standards  for  public 
agency  performance.  Because  of  its 
purpose,  it  is  extremely  important  that 
the  advisory  committee  be  truly 
representative  of  all  persons  who  have 
an  interest  in  adoption  issues  and 
policy.  One  authority  has  suggested  that 
representatives  should  include  those 
who  use  the  services  in  question,  those 
who  operate  the  facilities,  cooperating 
official  bodies,  representatives  of 
knowledgeable  diisciplines,  and 
concerned  citizens.  See  N.  Class, 
Licensing  of  Child  Care  Facilities  by 
State  Welfare  Departments  15  (U.S. 
Dept,  of  H.E.W.  I^b.  No.  462-1968).  The 
adoption  services  advisory  committee 
should  specifically  include 
representatives  of  adoptive  parents, 
birth  parents,  adoptees,  the  social  woiic 
and  child  welfare  professions,  members 
of  the  legal  and  medical  professions 
expert  in  children’s  rights,  adoption 
agencies,  and  the  general  publia  For  a 
discussion  of  the  ^eoretical  basis  for 
such  advisory  committee  participation 
in  formulation  of  licensing  standards, 
see  H.  lambor,  “Theory  and  Practice  in 
Agency  Participation  in  the  Formulation 
of  Child  Care  licensing  Standards,’’  43 
Child  Welfare  521  (1964). 

TITLE  Vn.  SUBSIDIZED  ADOPTION 
Section  701.  Purpose 

The  purpose  of  this  Title  is  to  make 
possible,  ^ough  public  financial 
subsidy,  the  adoption  of  every  child  who 
might  not  be  adopted  without  a  financial 
subsidy. 

***** 

Commentary  to  Section  701 

The  substance  of  Title  VII  of  the 
Model  State  Adoption  Act  is  taken  from 
the  Model  State  Subsidized  Adoption 
Act  promulgated  by  the  Department  of 
Health,  Education,  and  Welfare  in  1975. 

The  concept  of  adoption  subsidy  is 
not  new,  although  until  the  1970’s  the 
idea  was  slow  to  gain  acceptance  in  the 
face  of  the  traditional  idea  that  an 
adoptive  family  should  assume  full 
responsibility  for  the  needs  of  the 
adoptee.  Since  the  first  adoption  subsidy 
act  was  passed  by  the  New  York  State 
Legislature  in  1968,  more  than  forty 
states  have  enacted  subsidy  legislation. 
The  purpose  of  these  laws  is  to  provide 


financial  assistance  to  assm*e  the 
adoption  of  children  whose  handicap, 
age,  minority  background,  or  sibling 
group  meml^rship  might  otherwise 
prevent  their  placement  and  adoption. 

It  has  been  shown  that  the  subsidy 
concept  can  facilitate  the  adoption  of  a 
group  of  children  greatly  in  need  of  a 
stable  family  environment,  and  at  the 
same  time  save  communities  a  sizable 
portion  of  the  expenditures  which  would 
be  necessary  to  keep  the  same  children 
in  foster  and  institutional  care.  See 
Child  Care  Association  of  Illinois, 
Subsidized  Adoption:  A  Study  of  Use 
and  Need  in  Four  Agencies  [1969). 

As  stated  in  the  comments 
accompanying  the  Model  State 
Subsidized  Adoption  Act  published  by 
HEW,  an  adoption  subsidy  program  is 
meant  to  be  a  part  of  the  usual,  ongoing 
child  welfare  services  of  a  state.  It  is  not 
intended  to  discotirage  vigorous 
recruitment  of  the  most  desirable 
adoptive  families  for  children  waiting  in 
the  foster  care  system  to  be  adopted. 
However,  when  no  adoptive  family  can 
be  found  for  a  child,  it  is  appropriate  to 
consider  providing  that  child  with  an 
adoption  subsidy. 

For  a  more  comprehensive  discussion 
of  the  Model  State  Subsidized  Adoption 
Act  and  for  model  regulations  to 
accompany  the  Act,  see  U.S.  Dept  of. 
Health,  Education,  and  Welfare, 
Subsidized  Adoption  in  America  (1976). 

Section  702.  Administration 

'The  state  adoption  administration 
shall  establish  an  ongoing  program  of 
subsidized  adoption. 

***** 

Commentary  to  Section  702 

Adoption  subsidy  may  be  viewed  as  a 
new  program,  and  funded  as  such,  or  as 
an  extension  of  the  state’s  foster  care 
program.  If  a  separate  appropriation  for 
adoption  subsidy  is  not  possible  or 
desirable,  and  if  no  money  from 
voluntary  or  other  public  sources  is 
available,  subsidies  and  services  under 
this  Title  may  be  funded  from  foster 
care  appropriations. 

Section  703.  Eligibility  for  Subsidy 

(a)  Any  child  is  potentially  eligible  for 
subsidy  who  is  the  responsibility  of  an 
agency,  legally  fi«e  for  adoption,  and  in 
special  circumstances  because: 

(1)  The  child  is  not  likely  to  be 
adopted  by  reason  of  one  or  more 
conditions,  such  as: 

(A)  Physical  or  mental  disability, 

(B)  Emotional  disturbance, 

(C)  Recognized  high  risk  of  physical  or 
mental  disease, 

(D)  Age. 

(E)  Sibling  relationship,  or 
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(F)  Racial  or  ethnic  factors;  or 

(2)  The  child  has  been  in  foster  care 
with  persons  with  whom  the  child  has 
developed  signihcant  ties  and  who  seek 
to  adopt  him.  but  the  adoption  is 
contingent  on  the  child's  receipt  of  a 
subsidy.  •  * 

(b)  A  child  who  is  potentially  eligible 
for  an  adoption  subsidy  pursuant  to 
subsection  (a)  hereof  must  be  certified 
as  eligible  by  the  state  adoption 
administration. 

(1)  In  the  case  of  a  child  who  meets 
one  or  more  of  the  requirements  of 
subsection  (a)(1)  of  this  section,  the 
child  shall  be  certified  as 
unconditionally  eligible  after  reasonable 
efforts  have  been  made  and  no 
appropriate  adoptive  family  without  the 
use  of  subsidy  has  been  found  for  the 
child. 

(2)  A  child  who  meets  the 
requirements  of  subsection  (a)(2)  of  this 
section  shall  be  certified  as  eligible  for  a 
subsidy  conditioned  upon  his  adoption 
by  the  foster  parents  and  subject  to 
applicable  adoption  procedures 
established  by  the  state. 

(c)  Any  person  who  has  physical 
custody  of  a  child  shall  be  notified  in 
writing  when  the  child  is  certified  as 
eligible  for  subsidy. 

*  «  *  *  « 

Commentary  to  Section  703 

To  be  potentially  eligible  for  subsidy 
pursuant  to  this  section,  the  child  must 
be  the  responsibility  of  a  licensed  public 
or  voluntary  agency  and  be  legally  free 
for  adoption.  In  ad^tion,  the  child  must 
be  in  “special  circumstances”  for  the 
reasons  eniunerated  in  subsection  (a)(1) 
or  because  of  the  existence  of  strong 
emotional  ties  to  foster  parents  who 
seek  to  adopt  him  (subsection  (a)(2)).  A 
child  who  meets  the  above  criteria  must 
be  certified  as  eligible  for  subsidy  by  the 
state  adoption  administration. 

Regarding  the  enumerated  reasons  for 
which  a  child  might  be  certified  as 
imconditionally  eligible  for  a  subsidy 
imder  subsection  (a)(1),  the  following 
deserve  commend:  “Emotional 
disturbance.”  The  cause  for  such  a 
disturbance  is  irrelevant.  “Recognized 
high  risk  of  physical  or  mental 
diseases."  An  example  would  be  the 
occurrence  of  an  injury  at  birth  which 
could  manifest  itself  in  mental  or 
physical  disability  later  in  life.  This 
category  is  not  intended  to  include 
social,  environmental,  status  factors 
(such  as  the  stigma  attached  to  being  a 
child  bom  out  of  wedlock).  “Age.”  llie 
exact  age  criterion  may  vary:  any  age  is 
relevant  so  long  as  it  is  a  factor 
inhibiting  the  d^d's  adoption.  “Sibling 
relationship.”  This  factor  refers  to 
sibling  groups  who  should  be  placed  as 


a  unit  whenever  possible.  “Racial  or 
ethnic  factors.”  'These  critieria  are 
general  because  they  will  vary 
according  to  geographic  area  and  social 
climate. 

The  “reasonable  efforts”  that  must  be 
made  to  find  an  adoptive  family  for  a 
child  prior  to  certifying  him  as 
imconditionally  eligible  for  subsidy 
should  include  affirmative  recruitment 
of  adoptive  parents,  use  of  adoption 
resource  exchanges,  and  referral  to 
appropriate  specialized  agencies. 

It  should  be  emphasized  that  the  basis 
for  the  subsidy  is  the  need  of  the  child. 
Hence  the  financial  ability  of  the  family 
to  meet  the  child's  needs  is  not  a 
condition  for  the  child's  certification  for 
subsidy.  It  will  be  noted  that,  regardless 
of  a  family's  financial  resomces,  in  no 
case  would  an  adoption  subsidy 
increase  the  family's  wealth,  since  the 
amount  provided  with  cover  only  the 
costs  of  specific  care  for  the  child. 

Section  704.  Subsidy  Agreement 

(a)  When  prospective  parents  are 
found  and  approved  for  adoption  of  a 
child  certified  as  eligible  for  subsidy, 
and  before  the  final  decree  of  adoption 
is  issued,  there  must  be  a  written 
agreement  between  the  family  entering 
into  the  subsidized  adoption  and  the 
state  through  its  designated  agency. 

(1)  Adoption  subsidies  in  individual 
cases  may  commence  with  the  adoptive 
placement  or  at  the  appropriate  time 
after  the  adoption  decree,  and  will  vary 
with  the  needs  of  the  child  as  well  as  die 
availability  of  other  resoinces  to  meet 
the  child's  needs. 

(2)  The  subsidy  may  be  for  special 
services  only,  or  for  money  payments, 
and  either  for  a  limited  period,  or  for  a 
long  term,  or  for  any  combination  of  the 
foregoing.  The  amount  of  the  time- 
limited  or  long-term  subsidy  may  in  no 
case  exceed  that  which  would  be 
allowable  from  time  to  time  for  such 
child  under  foster  family  care,  or,  in  the 
case  of  a  Special  service,  the  reasonable 
fee  for  the  service  rendered. 

(b)  When  subsidies  are  for  more  than 
one  year,  the  adoptive  parents  shall 
present  an  annual  certification  that: 

(1)  The  adopted  child  remains  under 
their  care,  and 

(2)  The  conditions  which  caused  the 
child  to  be  certified  continue  to  exist. 

(c)  For  purposes  of  the  annual 
certification,  the  condition(s)  which 
caused  the  child  to  be  cert^ed  shall  be 
deemed  to  continue  to  exist  if  the  child 
was  certified  as  eligible  pursuant  to: 

(1)  Subsections  (a)(1)(A)  or  (a)(1)(B)  of 
Section  703  of  this  Act,  and  the  physical 
or  mental  disability  or  emotional 
disturbance  has  not  been  corrected;  or 


(2)  Subsection  (a)(1)(C)  of  Section  703 
of  this  Act,  and  the  reco^zed  high  risk 
of  physical  or  mental  disease  continues 
to  exist;  or 

(3)  Subsections  (a)(1)(D),  (a)(1)(E),  or 
(a)(1)(F)  of  Section  703  of  this  Act;  or 

(4)  Subsection  (a)(2)  of  Section  703  of 
this  Act. 

(d)  The  subsidy  agreement  shall  be 
continued  in  accordance  with  its  terms 
but  only  as  long  as  the  adopted  child  is 
the  legal  dependent  of  the  adoptive 
parents  and  the  child's  condition 
continues,  except  that  in  the  absence  of 
other  appropriate  resomces  provided  by 
law  and  in  accordance  with  regulations 
issued  pursuant  to  this  Act,  it  may  be 
continued  after  the  adopted  child 
reaches  majority.  Termination  or 
modification  of  the  subsidy  agreement 
may.be  requested  by  the  adoptive 
parents  at  any  time. 

(e)  A  child  who  is  a  resident  of  this 
state  when  eligibility  for  subsidy  is 
certified  shall  remain  eligible  and 
receive  subsidy,  if  necessary  for 
adoption,  regar^ess  of  the  domicile  or 
residence  of  the  adopting  parents  at  the 
time  of  application  for  adoption, 
placement,  legal  decree  of  adoption,  or 
thereafter. 

«  *  *  *  * 

Commentary  to  Section  704 

Subsection  (a).  The  written  contract 
for  subsidy  is  to  be  negotiated  prior  to 
the  actual  adoptive  placement  and 
becomes  effective  either  at  the  time  of 
placement  or  after  the  adoption  decree 
has  been  issued.  A  subsidy  that 
commences  with  the  placement  may  be 
for  special  services,  such  as  legal  and 
court  costs  of  adoption,  other  costs 
incidental  to  adoptive  placement,  or 
costs  for  medical  treatment  or  other 
special  therapy  needed  immediately. 

Time-limited  subsidies  are  designed  to 
help  with  the  expenses  of  integrating  the 
child  into  the  family  or  to  provide  funds 
for  a  specific  service  which  is  time- 
limited.  Long-term  subsidies  are 
designed  for  children  who  cannot  be 
adopted  unless  their  long-term  financial 
needs  are  met  by  subsidy;  these  are 
children  with  long-term  medical  or 
emotional  problems,  or  children  who  are 
of  a  minority  race.  The  ceiling  on  the 
subsidy  to  accord  with  foster  family 
allowances  is  based  on  current  practice 
in  a  majority  ^f  the  states.  One  objective 
of  the  adoption  subsidy  program  is  to 
provide  permanent  adoptive  homes  for 
children  in  foster  care  at  no  more  cost  to 
the  state  than  foster  care. 

Subsections  (b),  (c),  and  (d).  Under  the 
text,  the  adoptive  parents  have  the 
responsibility  for  certifying  to  the  state 
that  the  subsidized  child  remains  in 
their  care.  The  adoptive  parents  are  the 
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initiating  parties  in  certification,  and 
they  are  not  asked  to  disclose  their 
financial  situation. 

A  condition  “continues  to  exist" 
unless  there  has  been  a  change  in  the 
child’s  need  for  the  services  or  support 
which  the  subsidy  provides.  If  the 
condition  is  a  medical  handicap  which 
eventually  warrants  no  further  therapy, 
the  subsidy  to  provide  such  therapy 
would  terminate.  But  if  the  condition  is  a 
characteristic  of  the  child  [e.g.,  age,  race, 

.or  mental  retardation)  which  makes 
general  support  payments  necessary  in 
order  to  find  the  cMd  a  permanent 
home,  the  condition — and  hence  the 
subsidy — ^will  be  deemed  to  continue 
until  the  child  no  longer  needs  to  be 
supported. 

No  fixed  age  has  been  set  for  - 
terminating  &e  subsidy,  although  in  the 
great  majority  of  cases  the  age  of 
majority  should  be  determinative. 

Flexibility  is  necessary  to  allow  children 
to  complete  schooling,  for  example, 
before  the  subsidy  is  terminated.  Also,  . 

some  children  under  the  program  will  ^ 

need  special  care,  treatment,  and 

services  for  an  indeterminate  period, 

and  the  termination  of  the  subsidy  at  the 

age  of  majority  would  work  a  hardship 

for  them. 

It  is  important  that  prospective 
adoptive  parents  be  informed,  in  the 
course  of  negotiating  the  subsidy 
agreement,  ^at  continuation  of  subsidy 
payments  will  always  be.  subject  to  the 
availability  of  state  funds. 

Subsection  (e).  Since  the  subsidy  is 
designed  to  provide  a  child  in  special 
circumstances  with  a  permanent 
adoptive  home,  adoption  of  the  child  in 
another  state  or  movement  of  the 
adoptive  family  out  of  state  should  not 
affect  the  continuation  of  the  subsidy. 

Section  705.  Confidentiality 

All  records  regarding  subsidized 
adoption  shall  be  confidential  and  may 
be  disclosed  only  in  accordance  with 
the  provisions  of  Title  V  of  this  Act. 

***** 

Commentary  to  Section  705 

Records  in  the  subsidized  adoption 
program  should  be  maintained  with  the 
same  confidentiality  as  other  adoption 
records.  The  privacy  of  parents  and 
children  imder  the  program  should  be 
afforded  the  same  respect  as  in  other 
adoptions.  See  generally  Title  V,  supra. 
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